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NOTICE: 

 

This Handbook is meant strictly and solely for use at the University of 

Maryland School of Law in Professors Amy Major‘s and Anthony 

Villa‘s Spring 2012 course, ―Law & Policy of Emergency Public Health 

Response.‖ 

 

 

Any use or distribution of this Handbook outside of this purpose is 

strictly prohibited.
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Important Introductory Note 

 

The Maryland Public Health Emergency Preparedness Legal Handbook (Handbook) is intended as an aid 

to understanding relevant laws that may come into play during a public health emergency in the State of 

Maryland.  Those who may find the Handbook to be a useful resource include: 

 public health officials;  

 emergency health responders;  

 health care providers; and 

 Executive branch officials or entities in Maryland State government or local government. 

 

This Handbook is designed to provide an overview of relevant State, local, and federal laws, powers, and 

authorities that may apply during governmental responses to public health emergencies affecting the State 

of Maryland and its local jurisdictions.  The information in this Handbook does not constitute legal 

advice, but is intended in part to guide and expedite further legal research by government counsel 

confronting specific scenarios for their respective clients (including the identification of possible changes 

in the applicable laws that occur after the publication of this Handbook).  The Office of the Attorney 

General, in the first instance, and then the Court of Appeals of Maryland, are respectively the 

penultimate and ultimate authorities on the meaning of Maryland law.  If questions arise about an 

issue covered in this Handbook, please seek the guidance of the Office of the Attorney General. 

  

This Handbook is organized into three parts.   

 

Part A summarizes a selection of relevant Maryland State and federal laws that are discussed in detail 

throughout the Handbook, including:   

 the Maryland Emergency Management Agency Act (MEMA Act); 

 the Maryland Catastrophic Health Emergencies Act (CHE Act); 

 the Maryland Governor‘s Emergency Powers Subtitle of the Public Safety article of the Maryland 

Code (Maryland Governor‘s Emergency Powers Subtitle); 

 the federal Health Insurance Portability and Accountability Act (HIPAA) and the HIPAA Privacy 

Rule; 

 the U.S. Robert T. Stafford Disaster Relief and Emergency Assistance Act (the Stafford Act); 

 the U.S. Emergency Medical Treatment and Active Labor Act (EMTALA); 
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 the U.S. Public Health Service Act; 

 the U.S. Pandemic and All-Hazards Preparedness Act; and 

 the U.S. Public Readiness and Emergency Preparedness Act (PREP Act). 

 

Part B presents detailed explanations (as opposed to the summaries of Part A) of various powers and 

authorities that Maryland State and local officials and entities may have under state and local law in a 

response to a public health emergency.  Because state and local governments often work closely with the 

federal government during public health emergencies, and, in some instances, may by law have to yield to 

the federal response, Part B also includes detailed explanations of certain powers and authorities that the 

federal government may have during public health emergencies that affect the state and local 

governments. 

 

Part C analyzes a selection of specific legal topics and issues that may arise during a governmental 

response to a public health emergency affecting the State of Maryland and its local jurisdictions.  These 

topics and issues include those related to: 

 social distancing measures such as quarantine and isolation;  

 compulsory medical examination, testing, vaccination, and treatment;  

 liability and immunity of participants of a governmental response to a public health emergency; 

 information privacy and reporting requirements;  

 professional licensing and compelled service of health care providers; 

 property and contractual interests; 

 the procedures required for state and local officials to issue orders during public health 

emergencies;  

 the powers and authorities that various state and local law enforcement officials have to enforce 

orders issued by state or local officials; and 

 the procedures for adjudications related to orders issued by state or local officials. 
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PART A: SUMMARY OF RELEVANT LAWS 

 

Part A highlights and summarizes three Maryland laws and six federal laws that may be of particular 

relevance to a governmental response to a public health emergency affecting the State of Maryland and its 

local jurisdictions. 

 

The Maryland Emergency Management Agency Act (MEMA Act),
1
 in relevant part:  

 establishes the Maryland Emergency Management Agency (MEMA),
2
  

 authorizes the Governor to declare or terminate a state of emergency to protect the public‘s 

health, welfare, or safety,
3
 and  

 provides for the Governor‘s powers and authorities during a state of emergency declared under 

the MEMA Act.
4
 

 

The Maryland Catastrophic Health Emergencies Act (CHE Act),
5
 in relevant part:  

 authorizes the Governor to issue a proclamation of a catastrophic health emergency in situations 

where extensive loss of life or serious disability is threatened imminently because of exposure to 

a deadly agent,
6
 and  

 provides for the Governor‘s powers and authorities once a catastrophic health emergency has 

been proclaimed under the CHE Act.
7
 

 

The Maryland Governor’s Emergency Powers Subtitle of the Public Safety article of the Maryland 

Code,
8
 in relevant part:  

 authorizes the Governor to proclaim a state of emergency during a ―public emergency[,]‖
9
 and  

 grants the Governor broad discretion in emergency situations to take actions necessary to control 

persons and conditions.
10

 

 

                                                      
1
 MD. CODE ANN., PUB. SAFETY §§ 14-101–115 (West 2003 & Supp. 2009). 

2
 Id. §14-103 (West 2003).  

3
 Id. §14-107. 

4
 Id. §14-106. 

5
 Id. § 14-3A-08 (West Supp. 2009).  

6
 Id. §14-3A-02.  

7
 Id. §14-3A-05.  

8
 Id. §§ 14-301–309 (West 2003). 

9
 Id. § 14-303. 

10
 Id.  
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The U.S. Health Insurance Portability and Accountability Act (HIPAA)
11

 and the Privacy Rule 

promulgated under HIPAA (HIPAA Privacy Rule),
12

 in relevant part:  

 protect the privacy of certain personal health information,
13

  

 remain in effect during a national or public health emergency unless an exception for non-

disclosure exists, and  

 authorize the waiver of sanctions and penalties for certain violations of the HIPAA Privacy Rule 

during a declared public health emergency under certain circumstances.
14

 

 

The U.S. Robert T. Stafford Disaster Relief and Emergency Assistance Act (Stafford Act), 

establishes the programs and processes for the federal government to provide disaster and emergency 

assistance to states, local governments, tribal nations, individuals, and qualified private non-profit 

organizations.
15

 

 

The U.S. Emergency Medical Treatment and Active Labor Act (EMTALA),
16

 requires a hospital that 

provides emergency medical services and participates in Medicare to provide certain services to any 

individual who enters the hospital‘s emergency department seeking medical care.
17

 

 

The U.S. Public Health Service Act:
18

  

 authorizes the Secretary of the United States Department of Health and Human Services (DHHS 

Secretary or Secretary of Health and Human Services) to declare a public health emergency in 

certain circumstances,
19

  

 provides for the Secretary‘s powers and authorities during a public health emergency declared 

under the Public Health Service Act, and  

 does not require affected jurisdictions to formally request federal assistance before such 

assistance can be given under the Public Health Service Act.
20

 

                                                      
11

 Health Insurance Portability and Accountability Act of 1996, Pub. L. No. 104-191, 110 Stat. 1936 (codified as 

amended in scattered sections of 18, 26, 29, and 42 U.S.C.A.). 
12

 45 C.F.R. pts. 160 & 164 (2009).  
13

 42 U.S.C. § 1329d.  
14

 45 C.F.R. §164.510(b)(4) (2009).  
15

 Robert T. Stafford Disaster Relief and Emergency Assistance Act, 42 U.S.C. §§ 5121-5207 (2006).  
16

 Emergency Medical Treatment and Active Labor Act, 42 U.S.C. § 1395dd (2006).  
17

 Id. § 1395dd(a).  
18

 Public Health Service Act, 42 U.S.C.A. §§ 201–300jj-38 (West 2003 & Supp. 2010).  
19

 42 U.S.C.A. § 247d(a).  
20

 42 U.S.C.A. § 243.  
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The U.S. Pandemic and All-Hazards Preparedness Act
21

 requires the U.S. Secretary of Health and 

Human Services to ―lead all Federal public health and medical response to public health emergencies and 

incidents covered by the National Response Plan‖ (officially renamed the National Response Framework 

or NRF).
22

  

 

The U.S. Public Readiness and Emergency Preparedness Act (PREP Act)
23

 authorizes the U.S. 

Secretary of Health and Human Services to issue a declaration (PREP Act declaration) that provides 

immunity from tort liability (except for willful conduct) related to the administration or use of 

countermeasures to diseases or other threats determined by the Secretary to constitute a present or future 

risk of a public health emergency.
24

   

 

 

                                                      
21

 Pandemic and All-Hazards Preparedness Act, Pub. L. No. 109-417, 120 Stat. 2831 (codified as amended in 

scattered sections of 21 and 42 U.S.C.A.)  
22

 42 U.S.C.A. §300hh(a) (West Supp. 2010).  See Press Release, Dep‘t of Homeland Security, National Response 

Framework, Released (Jan. 22, 2008) and National Response Framework, 72 Fed. Reg. 51,833 (Sept. 11, 2007) 

(announcing the release of the National Response Framework as a successor to the National Response Plan). 

According to guidance from FEMA, ―The National Response Plan has been renamed the National Response 

Framework to better align the document with its intent and to encourage the continued development and refinement 

of detailed, robust all-hazards emergency operations plans.‖ See 

http://www.fema.gov/pdf/emergency/nrf/NRF_FAQ.pdf (last accessed June 4, 2010). This Handbook will refer to 

the National Response Plan as the National Response Framework or NRF to align with FEMA‘s approach and 

language.    
23

 Public Readiness and Emergency Preparedness Act, Pub. L. No. 109-148, 119 Stat. 2818 (codified as amended in 

scattered sections of 42 U.S.C.A.)   
24

 42 U.S.C.A. §§ 247d-6d, 247d-6e (West Supp. 2010).  
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I. MARYLAND EMERGENCY MANAGEMENT AGENCY ACT 

 

The Maryland Emergency Management Agency Act (MEMA Act):
25

  

 establishes the Maryland Emergency Management Agency (MEMA);  

 vests the Governor with ―control‖ of MEMA; and  

 authorizes the Governor to declare or terminate a state of emergency during which he or she may 

take certain actions to protect the public health, welfare, or safety.      

 

The Governor may declare a state of emergency if he or she ―finds that an emergency has developed or 

is impending due to any cause.‖
26

  A triggering emergency is defined broadly to include natural disasters 

and any ―disaster in any part of the State that requires State assistance to supplement local efforts in order 

to save lives and protect public health and safety; or an enemy attack, act of terrorism, or public health 

catastrophe.‖
27

  Once a state of emergency has been declared, the Governor is authorized under the 

MEMA Act to take additional steps to control and contain the situation.  Absent an officially declared 

emergency, the Act grants the Governor ―control‖ of MEMA and other specific powers to develop, 

implement, and coordinate emergency management plans and programs throughout the State, and in 

coordination with other states.  

 

For additional information on this topic, see Part B II.A.ii.c (Maryland Emergency Management Agency 

Act, Governor‘s Authority During a State of Emergency) of this Handbook.   

 

A state of emergency declared under the MEMA Act will terminate after thirty days unless:  

 the Governor renews his initial executive order or proclamation;  

 the Governor explicitly terminates the state of emergency; or  

 the General Assembly of Maryland issues a joint resolution terminating the state of emergency.
28

  

 

II. CATASTROPHIC HEALTH EMERGENCIES ACT  

 

Under the Maryland Catastrophic Health Emergencies Act (CHE Act),
29

 the Governor may issue a 

proclamation declaring a catastrophic health emergency.  The Act defines a catastrophic health 

                                                      
25

 MD. CODE ANN., PUB. SAFETY §§ 14-101–115 (West 2003 & Supp. 2009). 
26

 Id. §14-107(a)(1).  
27

 Id. §14-101(c).  
28

 Id. §14-107.  
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emergency as ―a situation in which extensive loss of life or serious disability is threatened imminently 

because of exposure to a deadly agent.‖
30

  Deadly agents include: ―anthrax, Ebola, plague, smallpox, 

tularemia, or other bacterial, fungal, rickettsial, or viral agent, biological toxin, or other biological 

agent[s],‖ as well as ―mustard gas, nerve gas, or other chemical agent[s],‖ and ―radiation‖ at levels 

capable of causing extensive loss of life or serious disability.
31

   

 

A proclamation under the CHE Act must indicate:  

 the nature of the emergency;  

 the areas affected or threatened; and  

 the conditions that led to the emergency and the criteria for terminating the emergency.
32

  

 

Once a proclamation of a catastrophic health emergency is made under the CHE Act, the Governor may 

issue orders to the Secretary of Health and Mental Hygiene or other designated official:  

 to ―seize immediately anything needed to respond to the medical consequences of the 

catastrophic health emergency;‖  

 to ―control, restrict, or regulate the use, sale, dispensing, distribution, or transportation of 

anything needed to respond to the medical consequences of the catastrophic health emergency‖ 

by ―rationing or using quotas; creating and distributing stockpiles; prohibiting shipments; setting 

prices; or taking other appropriate actions;‖  

 to ―work collaboratively, to the extent feasible, with health care providers to designate and gain 

access to a facility‖ needed to respond to the emergency;   

 to require individuals to submit to medical examination, testing, vaccination, or medical 

treatment; and  

 to establish places of treatment, isolation, and quarantine.
33

  

  

The Governor may also order the evacuation, closing, or decontamination of any facility once a 

proclamation of a catastrophic health emergency has been made under the CHE Act.   

 

Proclamations made under the CHE Act last for 30 days and may be renewed for successive 30-day 

periods or may be terminated upon a finding by the Governor that the emergency conditions no longer 

exist.
34

 

                                                                                                                                                                           
29

 MD. CODE ANN., PUB. SAFETY § 14-3A-08 (West Supp. 2009). 
30

 Id. §14-3A-01(b).  
31

 Id. §14-3A-01(c). 
32

 Id. §14-3A-02. 
33

 Id. §14-3A-03.  
34

 MD. CODE ANN., PUB. SAFETY § 14-3A-02(c). 
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III. MARYLAND GOVERNOR’S EMERGENCY POWERS SUBTITLE  

 

The Governor‘s Emergency Powers Subtitle of the Public Safety article of the Maryland Code
35

 allows 

the Governor to proclaim a state of emergency during a public emergency and designate the emergency 

area ―if public safety is endangered or on reasonable apprehension of immediate danger to public 

safety[.]‖
36

  A ―public emergency‖ is broadly defined under this subtitle as:  

 any situation where there are three or more people, who in simultaneous time and place act 

unlawfully or cause unlawful acts that disturb the public peace or cause public or private property 

to be unlawfully destroyed or damaged;  

 when there is a crisis, disaster, riot, or catastrophe; or  

 when there is an energy emergency as defined under the Subtitle.
37

 

 

After a state of emergency is proclaimed under the Governor‘s Emergency Powers Subtitle, the Governor 

is authorized to: 

 promulgate reasonable orders, rules, or regulations that are necessary to ―protect life and property 

or calculated effectively to control and terminate the public emergency[,]‖ including certain 

temporary restrictions on certain economic and personal liberties; and 

 order businesses and banking institutions to close under certain circumstances.
38

  

 

 During a state of emergency proclaimed under this Subtitle:  

 ―State, and local law enforcement agencies, fire companies, or rescue squads must cooperate with 

the Governor or Governor‘s representative and, if required, must allow the use of its equipment, 

facilities, and personnel;‖ and  

 the State is responsible for repairing or replacing any private equipment, facilities, or property 

that is damaged while being used during the proclaimed state of emergency.
39

 

 

Unlike the MEMA Act, the Governor‘s Emergency Powers Subtitle does not specify how a state of 

emergency proclaimed under the Subtitle is terminated.  The Subtitle does provide, however, that orders, 

rules, or regulations promulgated under the Subtitle terminate only if the Governor declares that the state 

of emergency ―no longer exists.‖  

                                                      
35

 MD. CODE ANN., PUB. SAFETY §§ 14-301–309 (West 2003).  
36

 Id. §14-303(a)(1). 
37

 Id. §14-301(b)–(c). 
38

 Id. §14-303(b).  
39

 Id. §§ 14-305 & 14-308. 
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IV. HEALTH INSURANCE PORTABILITY AND ACCOUNTABILITY ACT (HIPAA) 

 

HIPAA
40

 is a federal law intended to protect the privacy of individuals‘ personal health information 

(protected health information, or PHI) that is created or maintained by ―covered entities‖ as defined by 

the HIPAA Privacy Rule
41

 (i.e., health care providers, health plans, and health care clearinghouses who 

conduct certain transactions electronically, and business associates whose function involves the use or 

disclosure of PHI while acting on behalf of a covered entity).  Many state and local health care providers 

are considered covered entities.   

 

The general HIPAA Privacy Rule
42

 promulgated by the United States Department of Health and Human 

Services (DHHS) requires covered entities to obtain consent and authorization from an individual before 

using or disclosing that individual‘s protected health information, which includes any information about:  

 health status, provision of health care, or payment of health care that can be linked to an 

individual patient; and  

 any other ―individually identifiable health information,‖ including but not limited to names, 

Social Security numbers, and addresses.
43

   

 

Similarly, Maryland law generally prohibits health care providers from releasing medical records without 

the patient‘s consent and authorization.
44

 HIPAA does not preempt state laws related to the privacy of 

individually identifiable health information that are more stringent than the HIPAA Privacy Rule.
45

 

 

There are numerous exceptions to the general HIPAA Privacy Rule that allow covered entities to make 

unauthorized disclosures of protected health information to certain entities under specific circumstances.  

DHHS guidance indicates that exceptions to the HIPAA Privacy Rule permit covered entities to make 

unauthorized disclosures of protected health information to public officials responding to a public health 

                                                      
40

 Health Insurance Portability and Accountability Act of 1996, Pub. L. No. 104-191, 110 Stat. 1936 (codified as 

amended in scattered sections of 18, 26, 29, and 42 U.S.C.A.). 
41

 45 C.F.R. § 160.103 (2009). 
42

 45 C.F.R. § 160.164 (2009).  
43

 45 C.F.R. § 160.103 (2009); see U.S. DEP‘T OF HEALTH AND HUMAN SERVS., SUMMARY OF THE HIPAA PRIVACY 

RULE 3–4 (2003) [hereinafter HHS, SUMMARY OF HIPAA PRIVACY RULE], available at 

http://www.hhs.gov/ocr/privacy/hipaa/understanding/summary/privacysummary.pdf. 
44

 MD. CODE ANN., HEALTH-GEN. § 4-302 (West Supp. 2009). 
45

 45 C.F.R. § 160.203. 
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emergency.
46

  The HIPAA Privacy Rule exceptions most likely to apply to unauthorized disclosures of 

protected health information in response to a public health emergency are:  

 disclosures required by law;  

 disclosures for public health purposes;  

 disclosures for law enforcement purposes; and  

 disclosures to prevent or mitigate a serious and imminent threat to health or safety of individuals 

or the public.
47

   

 

The HIPAA Privacy Rule is not suspended during a national or public health emergency.  During certain 

declared national or public health emergencies, however, the Secretary of Health and Human Services is 

authorized under Section 1135 of the Social Security Act
48

 to waive or modify the application of 

sanctions and penalties against a covered hospital which fails to comply with certain provisions of the 

HIPAA Privacy Rule.
49

 

 

 For more information on Section 1135 waivers, see Part B Section III.B.v (Medicare, Medicaid, and 

State Children‘s Health Insurance Program (SCHIP) Waivers) of this Handbook. 

 

In Maryland there are important exceptions to the general state privacy rule that require health care 

providers to disclose individually identifiable medical records for mandated communicable disease 

reporting and to the Secretary of Health and Mental Hygiene for the purpose of investigation and control 

of a public health emergency.
 50

  

 

For more information on the Maryland privacy law, see Part C Section III.B (State Privacy Law) of this 

Handbook.  

 

 

 

 

                                                      
46

 OFFICE OF THE SECRETARY, DEPARTMENT OF HEALTH AND HUMAN SERVICES, HURRICANE KATRINA BULLETIN 

(2009).  
47

 See id.  
48

 42 U.S.C.A. §1320b-5 (West 2003 & Supp. 2010).  
49

 Id. §1320b-5(b)(7). 
50

 MD. CODE ANN., HEALTH-GEN. § 18-201(West Supp. 2009); Id. § 18-202; Id. § 18-205; Id. § 18-903 (West 

2003); COMAR 10.06.01.03 to10.06.01.07 (2010).  
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V. ROBERT T. STAFFORD DISASTER RELIEF AND EMERGENCY ASSISTANCE ACT  

 

The Stafford Act
51

 establishes the programs and processes for the federal government to provide disaster 

and emergency assistance to states, local jurisdictions, and certain nonprofit entities.  The Stafford Act is 

applicable during emergencies caused by "any natural catastrophe . . . or, regardless of cause, any fire, 

flood, or explosion, in any part of the United States, which in the determination of the President causes 

damage of sufficient severity and magnitude to warrant major disaster assistance[.]"
52

  

 

The Stafford Act provides a process for governors to request federal disaster and emergency assistance 

from the President: the President may declare a ―major disaster‖ or emergency if an event is beyond the 

combined response capabilities of the state and affected local governments, and if, based on the findings 

of a joint federal-state-local preliminary damage assessment (PDA), the damages are of sufficient severity 

and magnitude to warrant assistance under the Act.
53

  In some circumstances, the Department of 

Homeland Security (DHS)/Emergency Preparedness and Response Directorate (EPR)/Federal Emergency 

Management Agency (FEMA) may defer the PDA process until after the declaration.
54

 If an emergency 

affects an area that is within the exclusive authority or responsibility of the federal government, the 

President may unilaterally direct the provision of emergency assistance under the Stafford Act and the 

governor of the affected state is to be consulted if practicable.
55

  

 

VI. EMERGENCY MEDICAL TREATMENT AND ACTIVE LABOR ACT (EMTALA) 

 

The Federal Emergency Medical Treatment and Active Labor Act (EMTALA)
56

 imposes three primary 

requirements for hospitals participating in Medicare who provide emergency medical services:  

 A hospital must provide an appropriate medical screening to anyone who enters the hospital‘s 

emergency department seeking medical care to determine if the individual has an emergency 

medical condition.
57

   

                                                      
51

 Robert T. Stafford Disaster Relief and Emergency Assistance Act, 42 U.S.C. §§ 5121–5207 (2008). 
52

 42 U.S.C. § 5122(2) (2006).  
53

 Id. §§ 5170 & 5191(a). 
54

 42 U.S.C. § 5191(b). 
55

 Id.   
56

 Emergency Medical Treatment and Active Labor Act, 42 U.S.C. § 1395dd (2006).  
57

 Id. § 1395dd(a).  
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 If the hospital determines that the individual has an emergency medical condition, the hospital 

must treat the emergency condition and stabilize the individual, or the hospital must transfer the 

individual to another hospital.
58

   

 A hospital must not transfer an individual who has not yet been stabilized unless certain 

conditions are met, e.g., the individual has requested a transfer after being informed of the risk of 

transfer, a physician signs a certification that the medical benefits of the transfer outweigh the 

medical risks to the individual, or the transfer is an ―appropriate transfer,‖ meaning the new 

facility has available space and qualified personnel and has agreed to accept the individual and 

provide appropriate treatment.
59

    

 

If a hospital does not comply with EMTALA, the hospital will be subject to fines and may be excluded 

from the Medicare program.  EMTALA applies only to ―participating hospitals,‖ meaning hospitals that 

are participating in the Medicare program through the Department of Health and Human Services.  The 

provisions of EMTALA, however, apply to all patients, not just patients who receive Medicare benefits.
60

  

 

During certain declared national or public health emergencies, the DHHS Secretary is authorized under 

Section 1135 of the Social Security Act
61

 to waive or modify the application of sanctions for certain 

directions or relocations and transfers that otherwise would violate EMTALA, including: 

 certain transfers of an individual who has not been stabilized, if the transfer arises out of the 

circumstances of the declared emergency; and  

 the direction or relocation of an individual to receive medical screening in an alternative location 

pursuant to state emergency preparedness or state pandemic preparedness plans.
62

  

 

For more information on Section 1135 waivers, see Part B Section III.B.v (Medicare, Medicaid, and State 

Children‘s Health Insurance Program (SCHIP) Waivers) of this Handbook. 

 

 

 

 

                                                      
58

 42 U.S.C. § 1395dd(b).  
59

 Id. § 1395dd(c).  
60

 Id. § 1395dd(a) (―any individual (whether or not eligible for benefits under this subchapter)‖).  
61

 42 U.S.C.A. §1320b-5 (West 2003 & Supp. 2010).  
62

 Id. §1320b-5(b)(3).  
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VII. PUBLIC HEALTH SERVICE ACT 

 

The federal Public Health Service Act
63

 allows the DHHS Secretary to declare a public health emergency 

after consultation with the necessary public health officials and after determining either:  

 that  a public health emergency is posed by a disease or disorder; or  

 that ―a public health emergency, including significant outbreaks of infectious diseases or 

bioterrorist attacks, otherwise exists.‖
64

    

 

Unlike other disaster relief statutes, including the Stafford Act, a request for assistance from an affected 

jurisdiction is not required.  Within 48 hours of declaring a public health emergency, the Secretary must 

send Congress written notice of his or her determination.  A declaration of a public health emergency 

continues for ninety days or until terminated by the DHHS Secretary, whichever happens first.  The 

Secretary may renew the declaration if he or she finds that the same or additional facts still exist.  After 

declaring a public health emergency, the Secretary may conduct investigations, enter into contracts, or 

make grants to respond to the public health emergency.   

 

The Public Health Emergency Fund (the Fund) is established in the United States Department of the 

Treasury. If a public health emergency is declared, the Fund is made available to the DHHS Secretary to 

carry out activities to respond to the emergency.  Congress may appropriate such funds as may be 

necessary.  Such funds are to supplement—not supplant—other public funds provided by the federal, 

state, or local governments to address the public health emergency.   

 

Under the Public Health Service Act, the DHHS Secretary is:  

 authorized to create and implement a plan under which all the available resources of the Public 

Health Service (including personnel, equipment, and medical supplies) and other agencies under 

the Secretary‘s jurisdiction may be effectively used to meet emergency health problems;  

 authorized to ―enter into agreements providing for the cooperative planning between the Service 

and public and private community health programs;‖
65

 and  

 required to ―encourage cooperative activities between the States‖ with regard to planning and 

response.
66

  

                                                      
63

 Public Health Service Act, 42 U.S.C. §§ 201–300jj-38 (West 2003 & Supp. 2010).  
64

 Id. § 247d(a) (West 2003).  
65

 42 U.S.C. §243(c)(1).  
66

 Id. § 243(b) & (c)(1).  
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VIII. PANDEMIC AND ALL-HAZARDS PREPAREDNESS ACT 

 

The Pandemic and All-Hazards Preparedness Act
67

 is designed to improve the ability of the United States 

to prevent, prepare for, and respond to bioterrorism and other public health emergencies.  The Act 

provides for the DHHS Secretary to ―lead all Federal public health and medical response to public health 

emergencies and incidents covered by the National Response Plan [National Response Framework or 

NRF].‖
68

  The NRF is designed to:  

 account for the operation of the National Disaster Medical System for mobilizing and addressing 

public health emergencies;
69

  

 account for programs for the education and training of public health professionals in order to 

improve state, local, and hospital preparedness for, and response to, bioterrorism and other public 

health emergencies;
70

  

 streamline and clarify communicable disease quarantine provisions;
71

 and  

 enhance controls on dangerous biological agents and toxins and protect the safety and security of 

food and drug supplies.
72

  

 

Additionally, the Secretary must collaborate with the ―Secretary of Veterans Affairs, the Secretary of 

Transportation, the Secretary of Defense, the Secretary of Homeland Security, and the head of any other 

relevant Federal agency,‖ to create an interagency agreement stating that the Secretary will ―assume 

operational control of emergency public health and medical response assets.‖
73

  Armed Forces remain 

under the command of the Secretary of Defense.
74

  

 

 

 

                                                      
67

 Pandemic and All-Hazards Preparedness Act, Pub. L. No. Public Law No. 109-417, 120 Stat. 2831 (codified as 

amended in scattered sections of 21 and 42 U.S.C.A.). 
68

  42 U.S.C.A. § 300hh(a) (West Supp. 2010).  According to guidance from FEMA, ―The National Response Plan 

has been renamed the National Response Framework to better align the document with its intent and to encourage 

the continued development and refinement of detailed, robust all-hazards emergency operations plans.‖ See 

http://www.fema.gov/pdf/emergency/nrf/NRF_FAQ.pdf (last accessed June 4, 2010).  This Handbook will refer to 

the National Response Plan as the National Response Framework or NRF to align with FEMA‘s approach and 

language.    
69

 Id. §§ 300hh-11(a)(3)(A), (B), & (C). 
70

 42 U.S.C.A. § 247d-7a(a).  
71

 Id. §§ 254e, 264–267 (West 2003).  
72

 Id. § 262(a) (West Supp. 2010).  
73

 42 U.S.C.A. §300hh(b) (West Supp. 2010).  
74

 Id.  
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IX. PUBLIC READINESS AND EMERGENCY PREPAREDNESS ACT 

 

The Public Readiness and Emergency Preparedness Act (PREP Act)
75

 gives the DHHS Secretary the 

authority to issue a declaration (PREP Act declaration) that provides immunity from tort liability (except 

for willful conduct) related to the administration or use of countermeasures to diseases or other threats 

determined by the Secretary to constitute a present or future risk of a public health emergency.
76

  The 

DHHS Secretary‘s PREP Act declaration provides protection from liability to individuals and entities 

involved in the development, manufacture, testing, distribution, administration, and use of such 

countermeasures.
77

  The Secretary can specify the conditions under which his or her declaration will 

provide immunity from tort liability, such as effective dates or geographic areas.
78

  The purpose of a 

PREP Act declaration is to provide this immunity from liability; it is not dependent on other emergency 

declarations.  The PREP Act also authorizes an emergency fund within the U.S. Treasury to provide 

compensation to individuals whose injuries were directly caused by the use or administration of a 

countermeasure covered by the PREP Act declaration.
79

   

 

                                                      
75

 Public Readiness and Emergency Preparedness Act, Pub. L. No. 109-148, 119 Stat. 2818; §§ 247d-6d, 247d-6e 

(West Supp. 2010). 
76

 Id.  
77

 Id. §247d-6d(a)(2)(b).  
78

 Id. §247d-6d(a)(3).  
79

 See http://www.hhs.gov/disasters/emergency/manmadedisasters/bioterorism/medication-vaccine-qa.html. 
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SUMMARY OF RELEVANT LAWS 

STATE LAWS 

LEGAL AUTHORITY POWERS LEGAL CITATION 

Maryland Emergency Management 

Agency Act (MEMA Act) 

 Establishes the Maryland Emergency Management Agency (MEMA) 

 Vests authority over MEMA in the Governor 

 Authorizes Governor to declare or terminate a state of emergency 

 Vests Governor with certain powers and authorities during a state of 

emergency declared under the MEMA Act 

MD. CODE ANN., PUB. SAFETY §§ 

14-101–115 

Catastrophic Health Emergencies 

Act (CHE Act) 

 Authorizes Governor to proclaim a catastrophic health emergency, defined as 

a situation in which a deadly agent may imminently lead to extensive loss of 

life or serious disability 

 Authorizes Governor to issue order to manage the emergency following a 

gubernatorial proclamation 

 Governor may order evacuation, closing, or decontamination of any facility 

following a proclamation under the CHE Act 

MD. CODE ANN., PUB. SAFETY §§ 

14-3A-01–08 

Governor‘s Emergency Powers 

Subtitle 

 Authorizes Governor to declare a state of emergency during a ―public 

emergency‖ 

 Gives Governor authority and powers to control persons and conditions 

during a declared state of emergency 

MD. CODE ANN., PUB. SAFETY §§ 

14-301–309 

QUICK LOOK 
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FEDERAL LAWS 

LEGAL AUTHORITY POWERS LEGAL CITATION 

Robert T. Stafford Disaster Relief 

and Emergency Assistance Act 
 Authorizes the President to declare a major disaster or emergency  

 State governors may request federal disaster and emergency assistance 

Pub. L. No. 100-707, 102 Stat. 4689, 

codified at 42 U.S.C. §§ 5121–5207 

Public Health Service Act 

 Authorizes U.S. Secretary of Health and Human Services to declare a public 

health emergency  

 Provides the Secretary with powers and authorities during a declared public 

health emergency 

 Allows the federal government to unilaterally provide assistance to 

jurisdictions affected by a disaster or emergency 

 Sets forth national emergency preparedness priorities aimed at improving the 

ability of the U.S. to prevent, prepare for, and respond to bioterrorism and 

other public health emergencies 

42 U.S.C. §§ 201–300jj-38 

Pandemic and All-Hazards 

Preparedness Act 

 Vests authority in the U.S. Secretary of Health and Human Services to lead 

the federal public health and medical response to emergencies covered by the 

National Response Framework 

Pub. L. No. 109-417, 120 Stat. 2831 

Public Readiness and Emergency 

Preparedness Act (PREP Act) 

 Authorizes the U.S. Secretary of Health and Human Services to provide tort 

immunity to individuals and entities involved in development, manufacture, 

testing, distribution, administration, and use of countermeasures to diseases 

or other threats that present an actual or future risk of a public health 

emergency  

Pub. L. No. 109-148; 42 U.S.C. §§ 

247d-6d, 247d-6e 

QUICK LOOK 
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FEDERAL LAWS 

LEGAL AUTHORITY POWERS LEGAL CITATION 

Health Insurance Portability and 

Accountability Act (HIPAA) 

 HIPAA privacy rule requires covered entities to obtain consent and 

authorization from an individual before using or disclosing individual health 

information created or maintained by covered entities 

 Includes exceptions that may allow disclosure of personal health information 

to public officials responding to a public health emergency 

 In certain circumstances, the U.S. Secretary of Health and Human Services 

may issue a Section 1135 waiver, excusing covered entities from complying 

with certain HIPAA requirements  

Pub. L. No. 104-191, 110 Stat. 1936 

and 

45 C.F.R. pts. 160 and 164 

Emergency Medical Treatment and 

Active Labor Act (EMTALA) 

 Requires hospitals that provide emergency medical services and that 

participate in Medicare to screen anyone who enters the ER seeking medical 

care; to treat and stabilize the individual; and to transfer any such individual 

only upon meeting certain requirements 

 In certain circumstances, the U.S. Secretary of Health and Human Services 

may issue a Section 1135 waiver, excusing hospitals from complying with 

certain EMTALA requirements 

42 U.S.C. § 1395dd 

QUICK LOOK 
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PART B: STATE, LOCAL, AND FEDERAL EMERGENCY 

RESPONSE AUTHORITY 

 

Part B of the Handbook presents detailed explanations of various Maryland State and local legal 

authorities that may be relevant in preparing for and responding to public health emergencies.  It also 

covers certain federal laws because:   

 State and local officials may need to work closely with federal officials during a public health 

emergency affecting their respective jurisdictions; and  

 there may be instances where federal law would preempt contrary state law provisions, i.e. in 

regards to quarantine and isolation.     

 

Topics covered in this part of the Handbook include: 

 the various powers and authorities that Maryland State and local officials and entities may have 

under state and local law when participating in a governmental response to a public health 

emergency affecting their respective jurisdictions, including:  

1) the powers of the Governor;  

2) the role of the Maryland Emergency Management Agency (MEMA) and its relationship 

with local jurisdictions;  

3) the role of the Maryland Department of Health and Mental Hygiene (DHMH) and of 

local health boards;  

4) the powers of the Maryland Secretary of Health and Mental Hygiene and of local health 

officers; and 

5) the role of local governments; and 

 certain powers and authorities that the federal government may have during public health 

emergencies affecting the states and localities. 

 

Many of these detailed explanations include further discussions of the laws summarized in Part A of this 

Handbook.   
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I. DEFINITIONS OF ―EMERGENCY‖ IN MARYLAND 

 

A. Addressing Emergencies—Generally  

 

The primary responsibility of preparing for and responding to health emergencies affecting the State of 

Maryland rests with the Governor through the authority to execute state laws and exercise executive 

powers.
80

  The Governor may declare an emergency under three different state laws:  

1) the MEMA Act;
81

  

2) the Governor‘s Emergency Powers Subtitle;
82

 and  

3) the CHE Act.
83

  

Although each of these laws creates different sets of rights and responsibilities, several of these laws may 

apply simultaneously in a single public health emergency due to overlapping subject matter.   

 

B. ―Emergency‖ Under the MEMA Act 

 

An ―emergency‖ under the MEMA Act is statutorily defined as the threat or occurrence of any of the 

following:  

 a hurricane, tornado, storm, flood, high water, wind-driven water, tidal wave, earthquake, 

landslide, mudslide, snowstorm, drought, fire, explosion, and any other disaster in any part of the 

State that requires State assistance to supplement local efforts in order to save lives and protect 

public health and safety; or   

 an enemy attack, act of terrorism, or public health catastrophe.
84

 

 

If the Governor finds an emergency has developed or is impending due to any cause, the Governor may 

declare a state of emergency by executive order or proclamation under the MEMA Act. 

 

 

 

 

                                                      
80

 MD. CONST. art. II, §§ 1 & 9. 
81

 MD. CODE ANN., PUB. SAFETY §14-101–115 (West 2003 & Supp. 2009).  
82

 Id. §§14-301–309 (West 2003).  
83

 Id. § 14-3A-01 (West Supp. 2009).  
84

 Id. § 14-101(c) (West 2003 & Supp. 2009).  
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C. ―Public Emergency‖ Under the Maryland Governor’s Emergency Powers Subtitle 

 

A ―public emergency‖ under the Governor‘s Emergency Powers Subtitle of the Public Safety article of 

the Maryland Code (Governor‘s Subtitle) is statutorily defined as:  

 a situation in which three or more individuals are simultaneously engaged in tumultuous conduct 

leading to the commission of unlawful acts that disturb the public peace or cause the unlawful 

destruction or damage of property;  

 a crisis, disaster, riot, or catastrophe; or  

 an energy emergency.
85

    

 

Under this subtitle, the Governor may proclaim a state of emergency and designate the emergency area 

during a public emergency in Maryland:  

 if public safety is endangered, or on reasonable apprehension of immediate danger to public 

safety; and   

 at the Governor‘s own initiative or upon the application of either the chief executive officer or 

governing body of a county or municipal corporation or the Secretary of State Police.
86

   

 

During a state of emergency proclaimed under the Governor‘s Emergency Powers Subtitle, the Governor 

may promulgate reasonable orders, rules, or regulations to protect life and property or to control and 

terminate the public emergency.
87

   

 

D. ―Catastrophic Health Emergency‖ Under the CHE Act  

 

The Catastrophic Health Emergencies Act (CHE Act) statutorily defines: 

 a ―catastrophic health emergency‖ as ―a situation in which extensive loss of life or serious 

disability is threatened imminently because of exposure to a deadly agent;‖
88

  

 a ―deadly agent‖ as ―anthrax, Ebola, plague, smallpox, tularemia, or other bacterial, fungal, 

rickettsial, or viral agent, biological toxin, or other biological agent,‖ as well as ―mustard gas, 

                                                      
85

 MD. CODE ANN., PUB. SAFETY §14-301(c) (West 2003).  
86

 Id. §14-303(a).  
87

 Id. §14-303(b).  
88

 Id. § 14-3A-01(b) (West Supp. 2009).  
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nerve gas, or other chemical agent,‖ and ―radiation‖ at levels capable of causing extensive loss of 

life or serious disability.
89

   

 

If the Governor determines that a catastrophic health emergency exists, the Governor may issue a 

proclamation under the CHE Act that would allow the Governor to issue pertinent orders to the Secretary 

of Health and Mental Hygiene, other officials, health care providers, and the public.
90

   

 

                                                      
89

 MD. CODE ANN., PUB. SAFETY § 14-3A-01(c). 
90

 Id. §14-3A-03.  
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II. STATE AND LOCAL AUTHORITY  

 

A. POWERS OF THE GOVERNOR 

 

Maryland law grants the Governor of Maryland broad powers to respond to public health emergencies, 

including the authority to declare states of emergency, suspend laws, and call upon the State militia.  

Among the sources of law defining these powers are: 

 the Constitution of the State of Maryland;  

 the MEMA Act;  

 the CHE Act;  

 various provisions in the Maryland Code, including the Governor‘s Subtitle; and 

 interstate and intrastate emergency management assistance compacts. 

 

Emergency management assistance compacts are discussed in Part B Section III.B.xii (Intelligence 

Reform and Terrorism Prevention Act of 2004, Mutual Aid Provisions), Part B Section III.A (General 

Public Health Emergency Powers), and Part C Section IV.F (Mutual Aid) of this Handbook; all of the 

other sources of law listed above are discussed in this Part B Section II.A of the Handbook. 

 

i. Constitutional Powers of the Governor 

 

a. Executive Authority 

 

Article II, Section 1 of the Constitution of the State of Maryland grants the Governor executive authority 

over the State of Maryland.
91

 

 

Article II, Section 9 further provides that the Governor is responsible for ensuring the faithful execution 

of the laws of the State of Maryland.
92

 

 

 

 

                                                      
91

 MD. CONST. art. II, §1.  
92

 Id. § 9.  
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b. Commander-in-Chief 

 

Article II, Section 8 of the Constitution of the State of Maryland designates the Governor the 

Commander-in-Chief of the land and naval forces of the State.
93

 The Governor may call out the militia to 

repel invasions, suppress insurrections, and enforce the execution of the State‘s laws.  

 

ii. Maryland Emergency Management Agency Act 

 

The MEMA Act provides a portion of the Governor‘s emergency powers.  The powers and duties of the 

Maryland Emergency Management Agency (MEMA) itself are discussed in more detail in Part B Section 

II.B of this Handbook. 

 

a. Definition of Emergency 

 

The statutory definition of ―emergency‖ under the MEMA Act is covered in Part B Section I.B of this 

Handbook. 

 

b. Declaring and Terminating a State of Emergency  

 

The Governor is required to declare a state of emergency via executive order or proclamation upon 

finding ―that an emergency has developed or is impending due to any cause.‖
94

  The state of emergency 

continues until the Governor rescinds the declaration, the General Assembly passes a joint resolution 

rescinding the declaration, or 30 days pass without the Governor renewing the declaration.
95

 

 

c. Governor’s Authority During a State of Emergency  

 

The MEMA Act grants the Governor the authority to execute the following actions if the Governor finds 

them necessary in order to protect the public health, welfare, or safety after declaring a state of emergency 

under the MEMA Act:   

                                                      
93

 Id. § 8.  
94

 MD. CODE ANN., PUB. SAFETY § 14-107(a) (West 2003 & Supp. 2009).  
95

 Id. 
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 to suspend any statute or rule or regulation of a State agency or a political subdivision after 

declaring a state of emergency;  

 to compel the evacuation of an affected area;  

 to set routes and transportation for an evacuation;  

 to control entry to and exit from an emergency area;  

 to control movement of people and occupancy of premises in the area;  

 to authorize the use of private property;  

 to provide for temporary housing; and  

 to authorize the clearance and removal of debris and wreckage.
96

 

 

The Governor may also appropriate and manage funds to respond to an emergency, provided that:  

 emergency expenditures are first made by ―using money regularly appropriated to State and local 

agencies;‖  

 ―if the Governor finds that [the] regularly appropriated money is inadequate to cope with an 

emergency, the Board of Public Works may make contingency money available in accordance 

with the State budget;‖ and  

 the Governor may accept federal money and may utilize the Federal Disaster Relief Act of 

1974;
97

 and 

 ―[a]fter a state of emergency is declared in another state and the Governor [of Maryland] receives 

a written request for assistance from the executive authority of that state:  

1) to authorize the use in the other state of Maryland State personnel, equipment, supplies, 

or materials;‖ and  

2) to ―suspend the effect of any statute or rule or regulation of an agency of the State or, 

after consulting with the executive officer or governing body of a political subdivision, a 

rule or regulation of an agency of a political subdivision, if the Governor finds that the 

suspension is necessary to aid the other state with its emergency management 

functions.‖
98

   

 

In order to provide aid to another state, the Governor must issue an executive order that:  

                                                      
96

 Id. § 14-107(d)(1). 
97

 MD. CODE ANN., PUB. SAFETY § 14-112(b) (West Supp. 2009).  
98

 Id. § 14-108(a) (West 2003). 
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 indicates the nature of the emergency and any circumstances that make it necessary to suspend a 

rule or regulation (if any are suspended);  

 is ―disseminated promptly by means calculated to publicize its contents‖ and  

 is filed promptly with MEMA, the State Archives, and ―each agency of the State or a political 

subdivision that is authorized by the order to use resources in the other state or responsible for the 

enforcement of any provisions that are suspended by the executive order.‖
99

 

 

Any orders, rules, and regulations the Governor makes under the MEMA Act must be executed and 

enforced by the emergency management agencies established under the Act.
100

 

 

d. Compliance  

 

The MEMA Act provides that:  

 the following officials are required to ―execute and enforce the orders, rules, and regulations 

made by the Governor‖ under the authority of the MEMA Act in the event of a ―threat or 

occurrence of an enemy attack, act of terrorism, or a public health catastrophe:‖  

1) every State and local law enforcement officer, and  

2) every local health officer;
101

 and   

 persons who violate  or willfully violate an order, rule, or regulation issued under the authority of 

the MEMA Act are:  

1) guilty of a misdemeanor, and  

2) subject to certain fines or imprisonment or both.
102

 

 

iii. Catastrophic Health Emergencies Act 

 

Under the CHE Act, the Governor may issue a proclamation declaring a catastrophic health emergency.  

For the statutory definition of ―catastrophic health emergency‖ see Part B Section I.D of this Handbook. 

 

When issuing a proclamation, the Governor must indicate:  

 the nature of the emergency;  

                                                      
99

 Id. § 14-108(b). 
100

 Id. § 14-113(a). 
101

 Id. § 14-113(b). 
102

 MD. CODE ANN., PUB. SAFETY § 14-114. 
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 the areas affected or threatened, and  

 the conditions that led to the emergency or the criteria for terminating the emergency.  

 

An initial proclamation will terminate after 30 days but may be renewed for successive 30-day periods. 

The Governor may also terminate a proclamation at any time upon determining that the emergency 

conditions no longer exist.
103

    

 

a. Powers Under the CHE Act 

 

Once a proclamation of a catastrophic health emergency is made under the CHE Act, the Governor is 

authorized to order:  

 the Secretary of Health and Mental Hygiene or other designated official:  

1) to ―seize immediately anything needed to respond to the medical consequences of the 

catastrophic health emergency;‖  

2) to ―control, restrict, or regulate the use, sale, dispensing, distribution, or transportation of 

anything needed to respond to the medical consequences of the catastrophic health 

emergency‖ by ―rationing or using quotas; creating and distributing stockpiles; 

prohibiting shipments; setting prices; or taking other appropriate actions;‖  

3) to ―work collaboratively, to the extent feasible, with health care providers to designate 

and gain access to a facility‖ needed to respond to the emergency;  

4) to require individuals to submit to medical examination, testing, vaccination, or medical 

treatment (unless the vaccination or treatment likely will cause serious harm to the 

individual) ―[i]f medically necessary and reasonable to treat, prevent, or reduce the 

spread of the disease or outbreak believed to [be] caused by the exposure to a deadly 

agent;‖ 

5) to establish places of treatment, isolation, and quarantine; and  

6) ―to require individuals to go to and remain in places of isolation or quarantine‖ until the 

Secretary or other designated official ―determines that individuals no longer pose a 

substantial risk of transmitting the disease or condition to the public;‖ 

 any health care provider ―to participate in disease surveillance, treatment, and suppression efforts 

or otherwise comply with the directives‖ of the Secretary of Health and Mental Hygiene or other 

designated official;  

                                                      
103

 MD. CODE ANN., PUB. SAFETY § 14-3A-02 (West Supp. 2009).  
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 the evacuation, closing, or decontamination of any facility; and  

 individuals to remain indoors or refrain from congregating ―if necessary and reasonable to save 

lives or prevent exposure to a deadly agent.‖
104

  

 

If the Governor orders the Secretary of Health and Mental Hygiene or other designated official to require 

any individual or group of individuals to go to or remain in places of isolation or quarantine under the 

CHE Act, the Secretary is required to issue a written directive to the individual or group of individuals:  

 that specifies:  

1) the identity of the individual or group of individuals that are subject to isolation or 

quarantine;  

2) the premises that are subject to isolation or quarantine;  

3) the date and time when the isolation or quarantine starts;  

4) the suspected deadly agent causing the outbreak or disease, if known;  

5) the justification for the isolation or quarantine; and  

6) the availability of a hearing to contest the directive;  

 that must be given to those subject to the directive before taking effect unless ―the Secretary or 

other designated official determines that the notice is impractical because of the number of 

individuals or geographic areas affected,‖ in which case ―the Secretary or other designated 

official shall ensure that the affected individuals are fully informed of the directive using the best 

possible means available;‖ and     

 that can be challenged in a hearing before a state circuit court.
105

 

 

When a request for a hearing is made to challenge an isolation or quarantine directive issued pursuant to 

the CHE Act:  

 the request for a hearing does not stay or enjoin the directive;  

 a state circuit court receiving a request for a hearing must hold a hearing within 3 days of 

receiving the request; and  

 the court may extend the time for a hearing:  

1) ―if the Secretary or other designated official shows that extraordinary circumstances exist 

that justify the extension;‖ and  

                                                      
104

 MD. CODE ANN., PUB. SAFETY § 14-3A-03(b)–(d) (West Supp. 2009). 
105

 MD. CODE ANN., PUB. SAFETY § 14-3A-05(a)–(c)(1) (West Supp. 2009).  
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2) ―after considering the rights of the affected individual or group of individuals, the 

protection of the public health, the severity of the catastrophic health emergency, and the 

availability of any necessary witnesses and evidence.‖
106

  

 

Courts considering a challenge to an isolation or quarantine directive issued pursuant to the CHE Act:  

 shall grant a request for relief unless the court determines that ―the isolation or quarantine 

directive is necessary and reasonable to prevent or reduce the spread of the disease or outbreak 

believed to have been caused by the exposure to a deadly agent;‖ and  

 ―may consider, if feasible, the means of transmission, the degree of contagion, and, to the extent 

possible, the degree of public exposure to the disease‖ in making such a determination.
107

  

 

No court quarantine order may last longer than 30 days, unless the Secretary moves to continue the 

quarantine for an additional 30 days, at which time the circuit court must reevaluate the situation and 

either permit or deny the extension.
108

   

 

It should be noted that the powers and authorities granted under the CHE Act ―[are] in addition to, and not 

in derogation of, any other authority that the Governor, the Secretary, or any other public official may 

exercise under other law.‖
109

 

 

For additional information on the CHE Act, see Part B Section II.C (State Public Health Powers); Part 

C Section I.B.i (Compulsory Medical Examination, Testing, Vaccination, and Treatment During a 

Catastrophic Health Emergency); Part C Section V.B (Seizure, Stockpiling, and Control Needed to 

Respond to a Catastrophic Health Emergency); Part C Section IV.D.i (Compelling Health Care Providers 

to Treat Exposed or Infected Individuals During a Catastrophic Health Emergency); and Part C Section 

V.D (Taking of Property). 

 

 

 

 

                                                      
106

 Id. § 14-3A-05(c)(1)–(4).  
107

 Id. § 14-3A-05(c)(5).  
108

 Id. § 14-3A-05(d).  For additional information on court hearings and court orders related to directives for 

isolation or quarantine under the CHE Act, see § 14-3A-05(c)–(f) and MD. CODE ANN., HEALTH-GEN. § 18-906. 
109

 MD. CODE ANN., PUB. SAFETY § 14-3A-07 (West Supp. 2009).  
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iv. Additional Powers of the Governor in the Event of a Public Emergency 

 

a. General Powers During Public Emergencies  

 

Under the Governor‘s Emergency Powers Subtitle of the Public Safety article of the Maryland Code, the 

Governor has broad authority to exercise the police power of the State to provide adequate control over 

persons and conditions during impending or actual public emergencies.
110

   

 

During a public emergency in the State (for the statutory definition of ―public emergency,‖ see Part B 

Section I.C of this Handbook), the Governor may proclaim a state of emergency and designate the 

emergency area under this Subtitle:  

 if public safety is endangered, or on reasonable apprehension of immediate danger to public 

safety; and   

 at the Governor‘s own initiative or upon the application of either the chief executive officer or 

governing body of a county or municipal corporation or the Secretary of State Police.
111

   

 

The Governor also may proclaim a state of emergency under this subtitle ―[o]n reasonable apprehension 

that an energy emergency exists,‖ where an ―energy emergency‖ is statutorily defined as ―a situation in 

which the health, safety, or welfare of the public is threatened by an actual or impending acute shortage in 

energy resources.‖
112

   

 

After a state of emergency is proclaimed under the Governor‘s Emergency Powers Subtitle, the Governor 

is authorized: 

 with reasonable notice to the public, to promulgate reasonable orders, rules, or regulations that 

are necessary to ―protect life and property or calculated effectively to control and terminate the 

public emergency[,]‖ including certain temporary restrictions and controls on: 

1) traffic (including public and private vehicles);  

2) the movement of individuals;  

3) the occupancy and use of buildings and vehicles;  

4) places of amusement and assembly;  

                                                      
110

 Id. § 14-302(a) (West 2003).  
111

 Id. § 14-303(a). 
112

 MD. CODE ANN., PUB. SAFETY §§ 14-301(b) & 14-304(a); more information on energy emergencies is under the 

Governor‘s Emergency Powers Subtitle at § 14-304. 
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5) the sale, transportation, and use of alcoholic beverages;  

6) the possession, sale, carrying, and use of dangerous weapons and ammunition, including 

firearms; and  

7) the storage, use, and transportation of explosives or flammable materials or liquid;
113

    

 with reasonable notice to the public, to promulgate reasonable orders, rules, or regulations to 

establish curfews;
114

 and 

 to order businesses to close in response to an emergency caused by fire, flood, riot, robbery, 

weather, or other cause;
115

 and  

 to order the closure of principal offices and branches of banking institutions affected by the 

emergency.
116

   

 

During a state of emergency proclaimed under this subtitle:  

 each state and local law enforcement agency, fire company, and rescue squad must cooperate and 

allow the use of its equipment, facilities, and personnel in any manner requested by the Governor 

or the Governor‘s designated representative, unless such use would ―substantially interfere‖ with 

the normal duties of the agency or squad outside the emergency area;
117

 

 the Governor is authorized to call the State Militia into action, after which:  

1) the militia has full power and responsibility over the designated emergency area; and  

2) ―[e]ach law enforcement agency, law enforcement official, fire company, and rescue 

squad in the emergency area, including the Department of State Police, shall cooperate 

with the militia and operate under its direction[,]‖
118

 and   

 the State is responsible for repairing or replacing any private equipment, facilities, or property 

that is damaged while being used during the proclaimed state of emergency.
119

 

 

Violations of any order, rule, or regulation promulgated under the Governor‘s Emergency Powers Subtitle 

are misdemeanor offenses punishable by imprisonment or a fine or both.
120

 

 

                                                      
113

 Id. § 14-303(b), (c) (West 2003).  
114

 Id. § 14-303(b)(6), (c). 
115

 Id. § 14-307(a)–(b). 
116

 Id. § 14-307(c). 
117

 Id. § 14-305(a)–(b) (West 2003). 
118

 MD. CODE ANN., PUB. SAFETY § 14-306(b), (c). 
119

 Id. § 14-308. 
120

 Id. § 14-309. 
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b. Governor’s Authority to Exercise the Powers of a Local Governing 

Body 

 

The Governor may exercise the administrative and executive powers of a local governing body:  

 if the majority of the members of the local governing body of a county are killed or are sick, 

incapacitated, missing, or otherwise unavailable ―for a temporary or indefinite period because of 

a military or warlike catastrophe;‖   

 during ―the effective period of an official proclamation by the Governor that declares all or part 

of the locality to be in an actual or threatened emergency area;‖ and  

 until a sufficient number of members to operate the county government ―are appointed and 

qualify.‖
121

 

 

For more information on Powers of the Governor in a General State of Emergency, see Part C Section 

V.A.i (Entry on to Property for Testing, Governor‘s Authority to Enter on to Property); Part C Section 

V.D (Taking of Property); and Part C Section V.F.ii (Governor‘s Power to Procure Supplies and 

Equipment) of this Handbook. 

 

c. Authority to Quarantine Vessels 

 

If the Governor has ―strong grounds to believe that there is a danger of a malignant and contagious 

disease being introduced into the State[,]‖ the Governor is authorized to: 

 quarantine vessels entering Maryland waters;  

 prohibit or restrict contact with the vessel; and  

 take any action necessary to enforce these measures.
122

 

 

For additional information see Part C Section I.A.i.e (Governor‘s Authority to Quarantine Vessels) of this 

Handbook. 

 

d. Militia Powers of the Governor 

 

The Governor is the Commander-in-Chief of the land and naval militia of the State of Maryland, except 

for those parts of the militia that are in the active military service of the United States.
123

  The State 

Militia includes the:  

                                                      
121

 Id. § 14-402. 
122

 MD. CODE ANN., HEALTH-GEN. § 18-212.1 (West Supp. 2009).  
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 Maryland National Guard;  

 Inactive Maryland National Guard; and  

 Maryland Defense Force.
124

     

 

The Governor may order the State Militia into active duty:  

 in times of or on reasonable apprehension of imminent public crisis, disaster, rioting, catastrophe, 

insurrection, invasion, tumult, or breach of peace;  

 when martial law is declared;  

 to enforce laws through the exercise of all the powers of peace or law enforcement officers 

throughout the State while on State active duty; or  

 to carry on any function of the State Militia.
125

   

 

Portions of the State Militia may be called into federal service given certain circumstances.   

 

The Maryland National Guard may be ordered into federal service: 

 ―[w]henever Congress determines that more units and organizations are needed for the national 

security than are in the regular components of the ground and air forces.‖
126

   

The President of the United States may call any state militia into federal service: 

 whenever the President considers that ―unlawful obstructions, combinations, or assemblages, or 

rebellion against the authority of the United States, make it impracticable to enforce the laws of 

the United States in any State by the ordinary course of judicial proceedings.‖
127

   

 

B. MARYLAND EMERGENCY MANAGEMENT AGENCY (MEMA) 

 

The Maryland Emergency Management Agency (MEMA) was created under the MEMA Act and is 

responsible for coordinating the State‘s response in any major emergency or disaster.
128

 

 

 

 

                                                                                                                                                                           
123

 MD. CODE ANN., STATE GOV‘T § 3-303(a) (West 2007). 
124

 MD. CODE ANN., PUB. SAFETY § 13-203(b) (West 2003).  
125

 MD. CODE ANN., PUB. SAFETY § 13-702(b) & (c) (West 2003 & Supp. 2009).  
126

 10 U.S.C.A. § 10103 (West 1998). 
127

 10 U.S.C.A. § 332 (West 1998 & Supp. 2005). 
128

 MD. CODE ANN., PUB. SAFETY §§ 14-102–103 (West 2003).  For general information about MEMA, see 

http://www.mema.state.md.us. 
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i. Structure of MEMA 

 

a. Governor 

 

The MEMA Act grants the Governor:  

 ultimate control of and responsibility over MEMA;  

 the authority to assume direct operational control over certain state emergency management 

functions provided by law in the event of the threat or occurrence of an emergency; 

 the specific authority to ―cooperate with the federal government, other states, and private 

agencies in all matters that relate to the emergency management operations of this State and the 

United States;‖ and  

 the authority to ―issue orders, rules, and regulations‖ to:  

1) carry out MEMA Act provisions;  

2) develop and revise an emergency management operations plan for the State;  

3) integrate the plan with other State and federal emergency management plans; and  

4)  coordinate the plan with emergency management operations of other political 

subdivisions.
129

  

 

The MEMA Act also requires the Governor to ―consider, on a continuing basis, steps that could be taken 

to prevent or reduce the harmful consequences of potential emergencies‖ that are ―[i]n addition to 

emergency prevention measures included in the State, local, and inter-jurisdictional emergency plans.‖
130

  

 

b. Director of MEMA 

 

The Director of MEMA is appointed by and serves at the pleasure of the Governor of Maryland.
131

  As 

the executive head of MEMA, the Director of MEMA:  

 carries out the emergency management program;  

 coordinates emergency management operations in the State when the Governor has formally 

declared the threat or occurrence of an emergency pursuant to law;  
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 Id. §§ 14-106(a)(1)–(2), (b)(1)–(2) (West 2003 & Supp. 2009).  
130

 MD. CODE ANN., PUB. SAFETY § 14-106(c)(1). 
131

 Id. § 14-104(a)–(b). 
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 enters into mutual aid agreements; and  

 maintains liaisons with the emergency management agencies of other states and of the federal 

government.
132

 

 

ii. Function of MEMA 

 

MEMA was established to advance the State‘s and General Assembly‘s policy of: 

 ensuring that the State of Maryland is adequately prepared to deal with emergencies that are 

beyond the capabilities of local authorities;  

 providing for the common defense;  

 protecting the public peace, health, and safety;   

 preserving the lives and property of Maryland residents; and 

 coordinating all state emergency management functions ―with the comparable functions of the 

federal government, other states, other localities, and private agencies, so that the most effective 

preparation and use may be made of the resources and facilities available for dealing with any 

emergency.‖
133

   

 

iii. Local Management of a Health Emergency Under the MEMA Act 

 

Under the MEMA Act, each political subdivision of the State is required to establish a local organization 

for emergency management:  

 ―in accordance with the State emergency management plan and program;‖ and  

 that ―includes those programs and positions recommended periodically by MEMA to meet federal 

and State standards[,]‖ subject to the budget of the political subdivision.
134

   

 

The director of each local emergency management organization is: 

 appointed by the Governor, on the recommendation of the mayor, executive, or governing body 

of the political subdivision; and 

 subject to the direction and control of the mayor, executive, or governing body of the political 

subdivision, under the general power of the Governor.
135
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 Id. § 14-104(d) (West 2003).  
133

 Id. § 14-102. 
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 MD. CODE ANN., PUB. SAFETY §§ 14-109(a)(1), (c)(1). 
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The MEMA Act also requires:  

 every county in the State to have a plan to respond to an emergency involving hazardous 

materials, to review the plan annually, and to submit changes to the Director of MEMA;
136

 and   

 local emergency management organizations for Maryland localities in the ―plume or ingestion 

zone of a commercial nuclear reactor‖ or that would reasonably be expected to ―host residents 

from another jurisdiction [that is] in a plume or ingestion zone‖ to submit to the Director of 

MEMA a radiological emergency response plan providing for the evacuation of residents in the 

case of a dangerous release of radiation.
137

 

 

C. STATE PUBLIC HEALTH POWERS 

 
i. Who Is in Charge During a Public Health Emergency 

 

During a public health emergency affecting the State of Maryland and its localities, various state, local, 

and federal authorities may simultaneously respond.  Several general emergency management and legal 

principles assist in the determination of which authority or level of government is in charge during a 

public health emergency: 

 The authority or level of government in charge of a response depends on the nature and extent of 

the particular public health emergency at hand. 

 State law preempts local law when state law supersedes a local law expressly, impliedly, or 

because it is impossible to comply with both state and local law. 

 Where the General Assembly of Maryland has granted a county ―home rule‖ powers to self-

govern, a locality within the home rule county may not pass a public local law that addresses a 

subject covered by the express powers granted to the home rule county. 

 Federal response efforts will preempt state efforts if the enabling federal statute‘s language 

expressly preempts conflicting state statutes, or when it is impossible to comply with both federal 

and state or local law. 

 

Among the state and local authorities that may fill leadership roles in a governmental response to a public 

health emergency affecting the State of Maryland and its local jurisdictions are: 

                                                                                                                                                                           
135

 Id. § 14-109(b).  
136

 Id. § 14-110(a). 
137

 Id. § 14-110(b). 
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 the Governor; 

 the Director of MEMA; 

 the Adjutant General; 

 the State militia; 

 the Secretary of the Department of Health and Mental Hygiene (DHMH Secretary or Secretary of 

Health and Mental Hygiene); 

 local boards of health and health officers; and 

 local governments and their emergency management offices. 

The powers of the DHMH Secretary, local boards of health, local health officers, and local governments 

are discussed in Part B Section II.C through II.D of this Handbook; the powers of the Governor, MEMA, 

the Adjutant General, the State militia, and local emergency management offices were discussed in Part B 

Section II.A and II.B of this Handbook. 

 

 
ii. Authorization and Establishment of the Department of Health and Mental 

Hygiene 

 

DHMH, established as a principal department of the Maryland State government, is the state agency 

charged with the primary responsibility for protecting the health of Maryland‘s residents.
138

 

 

iii. Structure of DHMH 

 

a. Secretary of Health and Mental Hygiene  

 

The DHMH Secretary is ―appointed by the Governor with the advice and consent of the Senate[,]‖ and 

―serves at the pleasure of the Governor.‖
139
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 MD. CODE ANN., HEALTH-GEN. § 2-101 (West Supp. 2009). 
139

 Id. § 2-102(a)–(b)(1).  
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b. Health Officers 

 

Each county in the State of Maryland has a health officer who:  

 is nominated by the county and appointed by the DHMH Secretary; and  

 serves at the pleasure of the governing body of that county and the Secretary.
140

 

 

As used in this context, ―county‖ does not include the City of Baltimore, and ―health officer‖ does not 

include the Baltimore City Commissioner of Health.
141

  For more information on the City of Baltimore 

and its Commissioner of Health, see Part B Section II.D.ii of this Handbook; for more information on 

local health officers and their powers, see Part B Section II.D.iv of this Handbook. 

 

iv. Powers and Duties of the Secretary of Health and Mental Hygiene 

 

a. The Secretary May Appoint and Remove Staff 

 

The DHMH Secretary:  

 shall appoint deputy secretaries with the approval of the Governor; and  

 may employ other staff in accordance with the State budget.‖
142

   

 

b. The Secretary Has the General Authority to Run DHMH 

 

The DHMH Secretary is responsible for the operation of DHMH and has the authority to:  

 establish guidelines and procedures to promote the orderly and efficient administration of 

DHMH; and  

 establish, reorganize, or abolish areas of responsibility in DHMH as necessary to fulfill the duties 

assigned to the Secretary.
143

 

 

c. The Secretary May Promulgate Rules and Regulations 

 

―The Secretary may adopt rules and regulations to carry out the provisions of law that are within the 

jurisdiction of the Secretary.‖
144
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 Id. §§ 3-301 & 3-302. 
141

 Id. § 3-101. 
142

 MD. CODE ANN., HEALTH-GEN. § 2-103(a)(1)–(b).  
143

 Id. § 2-102(b)(2). 
144

 Id. § 2-104(b)(1) (West 2009 & Supp. 2009). 
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d. The Secretary May Transfer Functions, Staff, or Funds 

 

―[T]he Secretary may transfer, by rule, regulation, or written directive, any function, staff, or funds from 

any unit in [DHMH] to the office of the Secretary or another unit in [DHMH].‖
145

  

 

e. The Secretary May Apply for, Receive, and Spend Federal Funds 

 

―The Secretary may apply for, receive, and spend grants-in-aid by the federal government or any of its 

agencies or any other federal funds made available to [DHMH] for use in carrying out the powers and 

duties of the Secretary or [DHMH].‖
146

  

 

f. The Secretary is Empowered to Subpoena 

 

The DHMH Secretary or the Secretary‘s designee is authorized under Maryland law:  

 to subpoena any person or evidence;  

 to administer oaths;  

 to take depositions and other testimony; and  

 to petition a court of competent jurisdiction to compel:  

1) obedience to a lawful order or subpoena issued by the Secretary or the Secretary‘s 

designee; or  

2) testimony or the production of evidence lawfully requested by the Secretary or the 

Secretary‘s designee.
147

 

 

g. The Secretary is Authorized to Enter Premises  

 

The DHMH Secretary is authorized under Maryland law to enter: 

 a place of business or public premises at any reasonable hour if the entry is necessary to carry out 

a duty authorized by law, provided that:  

1) an agent or employee of the Secretary also may exercise such a right of entry; and  
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 Id. § 2-104(h). 
146

 Id. § 2-104(i) (West 2009 & Supp. 2009).  
147

 MD. CODE ANN., HEALTH-GEN. § 2-104(k)(1)–(2). 
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2) a person who interferes with such right of entry is guilty of a misdemeanor and subject to 

a fine;
148

 and 

 on to private property to investigate the possibility of a ―contagious disease or other disease that 

endangers public health.‖
149

   

 

For additional information, see Part C Section V.A.ii (Entry on to Property for Testing, The Secretary of 

Health and Mental Hygiene‘s Authority) of this Handbook.  

 

h. The Secretary Must Establish Policies and Standards  

 

The DHMH Secretary is responsible for: 

 establishing ―general policy for, and adopt[ing] standards to promote and guide the development 

of, the physical and mental hygiene services of . . . [the State of Maryland] and its subdivisions;‖ 

 ―the health interests of the people of‖ Maryland;  

 supervising the administration of state and local health laws; and 

 adopting and revising a state health improvement plan that includes:  

  1) a description of the components that should comprise the health care system;  

  2) the goals and policies for Maryland's health care system;  

  3) identification of unmet needs and excess services for facilities and services not regulated by  

      the certificate of need program; and  

3) an assessment of the financial resources required and available for the health care 

system.
150

  

 

i. The Secretary Must Adopt Regulations and Guidelines  

 

The DHMH Secretary is required:  

 to ―adopt rules and regulations necessary to prevent‖ ―the introduction‖ or ―spread of an 

infectious or contagious disease‖ in Maryland; and  

 to investigate and take action to prevent the spread or introduction of contagious disease ―[w]hen 

the Secretary has reason to believe that an infectious or contagious disease or other disease that 

endangers public health exists within the State . . . . ‖
151
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 Id. § 2-104(l)(1)–(3) (West 2009). 
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 Id. § 18-102(d). 
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 MD. CODE ANN., HEALTH-GEN. § 2-105(a)–(c).  
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j. The Secretary Must Investigate the Causes of Disease and Mortality 

 

The DHMH Secretary is required under Maryland law to investigate:  

 the causes of disease and epidemics;  

 the causes of mortality; and  

 the influence of locality, employment, habit, and other conditions on health.
152

 

 

k. The Secretary Has a Duty to Act 

 

The DHMH Secretary is required under Maryland law to:  

 obtain accurate and complete reports on communicable diseases in Maryland;  

 determine the prevalence of each communicable disease;  

 devise means to control communicable diseases; and 

 publish a monthly communicable disease bulletin for health officers and other related health 

professionals.
153

 

 

l. The Secretary Is Given Broad Authority to Monitor Disease  

 

The DHMH Secretary is authorized under Maryland law to:  

 continuously evaluate and modify existing disease surveillance procedures in order to detect a 

catastrophic health emergency (as statutorily defined in the CHE Act);   

 investigate actual or potential exposures to a deadly agent (as statutorily defined in the CHE Act); 

and  

 treat, prevent, or reduce the spread of the disease or outbreak believed to have been caused by the 

exposure to a deadly agent.
154
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 Id. § 18-102(a)–(b). 
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 Id. § 18-101. 
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 Id. § 18-103(a)–(b).  
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m. The Secretary May Require Health Care Facilities to Develop 

Contingency Plans 

 

The DHMH Secretary is authorized under Maryland law to require health care facilities to develop and 

implement contingency plans addressing:  

 stockpiling of supplies, staff training needs, and supplies necessary to address a catastrophic 

health emergency (as statutorily defined in the CHE Act);  

 treatment and decontamination protocols;  

 coordination of services with other facilities; and  

 anything else the Secretary deems necessary to ―assist in the early detection and treatment of an 

individual exposed to a deadly agent [as statutorily defined in the CHE Act.]‖
155

  

 

n. The Secretary May Require the Reporting of Information Needed to 

Combat a Health Emergency 

 

The DHMH Secretary is authorized under Maryland law to require health care providers to report any 

information or data (regardless of whether the information is confidential) that the Secretary deems  

necessary to detect patient exposure to a ―deadly agent‖ as statutorily defined in the CHE Act.  However, 

specific guidelines must be followed to protect the confidentiality of patient information.
156

 

 

For additional information, see Part C Section III.B.i.a (State Communicable Disease Reporting 

Requirements for Officials, Secretary of Health and Mental Hygiene) of this Handbook. 

 

o. The Secretary May Order Treatment, Vaccination, or Quarantine 

 

When investigating actual or potential exposure to a ―deadly agent‖ as defined under the CHE Act, the 

DHMH Secretary is authorized under Maryland law to:  

 issue an order requiring individuals to be evaluated, tested, or treated;  

 order an individual or group of individuals to go to and remain in places of isolation or quarantine 

if necessary and reasonable to reduce or prevent the spread of the disease or deadly agent;  

 require quarantine or isolation of competent individuals over the age of 18 who refuse 

vaccination, medical examination, treatment, or testing in certain circumstances;   
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 Id. § 18-903(a)(1) (West 2009 & Supp. 2009).  
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 Id. § 18-904 (West 2009).  
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 coordinate and direct the efforts of any local health officer or health commissioner in seeking to 

detect or respond to threats posed by a deadly agent; and 

 order any state or local sheriff, deputy sheriff, or other law enforcement officer to assist in the 

execution or enforcement of these authorized actions taken by the Secretary pursuant to law.
157

 

 

The Secretary may exercise these authorities:  

 after being directed to do so by the Governor in a CHE Act proclamation; or  

 if the Governor has not acted, when the Secretary determines a disease or outbreak can be 

contained by DHMH and appropriate health care providers.
158

   

 

For additional information, see Part B Section II.A.iii (Powers of the Governor, Catastrophic Health 

Emergencies Act); Part C Section I.A.i.a (State Quarantine Authority, Catastrophic Health Emergencies 

Act); and Part C Section I.B.i (Compulsory Medical Examination, Testing, Vaccination, and Treatment 

During a Catastrophic Health Emergency) of this Handbook. 

 

p. The Secretary May Require Isolation or Quarantine  

 

If the DHMH Secretary requires an individual or a group of individuals to go to and remain in places of 

isolation or quarantine while investigating actual or potential exposure to a ―deadly agent‖ as defined 

under the CHE Act, the Secretary must follow a set of procedures identical to those related to isolation or 

quarantine directives described in Part B Section II.A.iii.a (Powers Under the CHE Act) of this 

Handbook.
159

   

 

For additional information, see Part C Section I.A.i.a (State Quarantine Authority, Catastrophic Health 

Emergencies Act) of this Handbook. 

 

q. Penalties for Noncompliance  

 

An individual who knowingly and willfully fails to comply with an order, regulation, or directive lawfully 

issued by the DHMH Secretary in investigating actual or potential exposure to a ―deadly agent‖ as 

defined under the CHE Act is:  
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 MD. CODE ANN., HEALTH-GEN. § 18-905(a)(1)–(3).  
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 Id. § 18-905(b). 
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 MD. CODE ANN., HEALTH-GEN. § 18-906. 
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 guilty of a misdemeanor; and  

 subject to imprisonment or a fine or both.
160

   

 

Furthermore, health care providers who fail to comply with certain orders, regulations, or directives 

lawfully issued by the Secretary related to catastrophic health emergency disease surveillance and 

response are subject to certain sanctions:  

 health care facilities are subject to a civil fine to be assessed by the Secretary;  

 health care practitioners are subject to a civil fine, or suspension or revocation of their health 

occupation license or certificate.
161

 

 

Health care providers ―acting in good faith and in accordance with a catastrophic health emergency 

disease surveillance and response program[,]‖ however, are ―immune from civil or criminal liability 

related to those actions, unless the health care provider acts with willful misconduct.‖
162

   

 

r. The Secretary is Required to Provide Reports 

 

The DHMH Secretary is required under Maryland law to report to the Governor:  

 at least every three years (from the date of the first report, on or about December 2002) with 

updates to the ―plans, procedures, or protocols developed . . . to respond to a catastrophic health 

emergency;‖ and  

 whenever ―any plan, procedure, or protocol . . . is used in order to detect a catastrophic health 

emergency.‖
163

 

 

s. The Secretary May Reassign Health Officers 

 

During a health emergency, the Secretary is authorized under Maryland law to assign temporarily a local 

health officer to another local jurisdiction in Maryland, i.e., county or Baltimore City.
164
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 Id. § 18-907(a)(1)–(2).  
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 Id. § 18-907(b)–(c). 
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v. State Reporting Requirements of Providers and Institutions 

 

a. Physician Reporting Requirements 

 

A physician who has reason to believe that a patient has a condition or an infectious or contagious disease 

that endangers public health (other than HIV or AIDS) and that the DHMH Secretary has designated as 

reportable, is required under Maryland law to report this information immediately to the local health 

officer for the jurisdiction where the physician cares for that patient.
165

  Any such report is confidential, 

provided that the report may be disclosed by the Secretary of Health and Mental Hygiene to another 

governmental agency performing its lawful duties pursuant to state or federal law if the Secretary 

determines that:  

 the other governmental agency ―will maintain the confidentiality of the disclosure;‖  

 ―nonindividually identifiable information‖ is disclosed for purposes consistent with the 

Secretary‘s duties;  

 confidential records are used or published in aggregate for purposes of collecting statistics; and  

 ―disclosure is necessary to protect the public health or to prevent the spread of an infectious or 

contagious disease.‖
166

 

 

For additional information, see Part C Section III.B.ii.a (Specific Reporting Requirements of Different 

Providers, Physician Reporting Requirements) of this Handbook. 

 

b. Institution Reporting Requirements 

 

The administrative head of an institution who ―has reason to believe that an individual on the premises of 

the institution has a condition or an infectious or contagious disease‖ (other than HIV or AIDS) that has 

been designated reportable by the Secretary of Health and Mental Hygiene is required under Maryland 

law to report this information immediately to the local health officer for the jurisdiction where the 

institution is located.
167

  ―Institutions‖ include hospitals and lodging facilities.
168

  Any such report is 

confidential, provided that the report may be disclosed by the Secretary of Health and Mental Hygiene to 
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 Id. § 18-201(a) (West 2009 & Supp 2009). 
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 MD. CODE ANN., HEALTH-GEN. § 18-201(c). 
167

 Id. § 18-202(b).  
168

 Id. § 18-202(a).  



For Educational Use Only 

62 

 

another governmental agency performing its lawful duties pursuant to state or federal law if the Secretary 

determines that:  

 the other governmental  agency ―will maintain the confidentiality of the disclosure;‖ and  

 ―disclosure is necessary to protect the public health or to prevent the spread of an infectious or 

contagious disease.‖
169

  

The code provision for confidentiality does not apply to information otherwise publicly available or for 

information that is shared in the aggregate for statistical purposes.
170

  

 

For additional information, see Part C Section III.B.ii.b (Specific Reporting Requirements of Different 

Providers, Institution Reporting Requirements) of this Handbook. 

 

c. Medical Laboratory Reporting Requirements 

 

When a medical laboratory examines a human specimen showing evidence of any infectious or 

contagious disease or condition that has been designated as reportable by the Secretary of Health and 

Mental Hygiene, certain reporting requirements apply under Maryland law:  

 

 If the medical laboratory is located in Maryland and is not part of the State‘s public health 

laboratory system:  

1) the director of the laboratory is required to submit a report to the local health officer of 

the jurisdiction where the laboratory is located; and  

2) the local health officer receiving such a report is required to inform the Secretary of each 

laboratory examination report received.   

 If the medical laboratory is part of the State‘s public health laboratory system, the director of the 

system is required to submit a report to the Secretary. 

 If the medical laboratory is located outside of Maryland and the human specimen in question was 

obtained for testing from a patient in Maryland:  

1) the director of the laboratory is required to submit a report to the Secretary; and  

2) the Secretary is required to inform the local health officer of the jurisdiction where the 

patient resides that such a report has been received.
171
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The Secretary, a local health officer, or an agent of either is authorized under Maryland law to inspect the 

records of a medical laboratory to ensure that the laboratory complies with the state reporting 

requirements described in this section of the Handbook.
172

 

 

For additional information, see Part C Section III.B.ii.c (Specific Reporting Requirements of Different 

Providers, Medical Laboratory Reporting Requirements) of this Handbook. 

 

d. A Physician May Act to Prevent the Spread of Disease 

 

An attending physician of a patient in any Maryland county (excluding Baltimore City) with a disease that 

endangers public health is authorized under Maryland law to ―act properly to prevent the spread of 

disease‖ without first gaining permission from the county health board until:  

 the county health officer completes the investigation into the disease pursuant to state law; or 

 the ―emergency ends[,]‖ if sooner.
173

    

 

vi. Immunization Commission 

 

The statewide Advisory Commission on Immunization is charged with the task of monitoring 

immunization needs, procurement options and issues, accomplishments, and plans for distribution of 

vaccines.  The Advisory Commission must submit a report each year to the Governor, the Senate 

Education, Health, and Environmental Affairs Committee, and the House Health and Government 

Operations Committee.
174

 

 

vii. Biological Agents Registry Program  

 

DHMH determines which biological agents need to be reported for the public‘s protection.  DHMH 

collects information on these biological agents possessed and maintained by any person and enters the 

data in a registry.  This information is confidential, but may be shared with: (1) MEMA and the Maryland 

Department of the Environment (MDE) for planning purposes, (2) state or federal law enforcement, and 
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(3) the CDC in connection with an investigation.
175

  This information will also be shared with local 

jurisdictions.
176

 

 

viii. Liability for Exposing Others to Infectious Diseases 

 

It is a criminal offense for an individual to expose another individual to a contagious disease by being ―in 

a public place without taking proper precautions against exposing‖ others to the disease or to ―transfer to 

another individual any article that has been exposed to the disease without thoroughly disinfecting the 

article.‖  An individual convicted of these offenses may be fined up to $500 or imprisoned for up to a 

year.
177

 

 

In addition it is a finable offense for a person to ―willfully or knowingly take an individual who has an 

infectious disease that endangers public health to the home of another individual,‖ to ―carelessly expose‖ 

another individual to one ―who has an infectious disease that endangers public health,‖ or ―permi[t] a 

child who has an infectious disease that endangers public health to be in a public place.‖
178

  Violation of 

any of these provisions may result in a fine of up to $100.
179
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 Id. § 17-604.  
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Select Powers and Duties of the Governor (see Part B II.A) 

 Source of Authority Power 

Governor’s 

Powers 

 

Maryland Constitution, Article II, 

Section 1 

Executive authority over the State of Maryland 

Maryland Constitution, Article II, 

Section 8 

Commander-in-Chief authority over the land and naval forces of the State 

MEMA Act, Md. Code Ann. Pub. 

Safety §14-107(d)(1) 

If necessary to protect the public health, welfare, or safety after declaring a state of emergency under the 

MEMA Act, the Governor may 

 Suspend any statute, rule, or regulation of a state agency 

 Compel evacuation of an affected area 

 Set routes and transportation for an evacuation 

 Control entry to and exit from an emergency area 

 Control movement of people and occupancy of premises in the area 

 Authorize the use of private property and provide for temporary housing 

 Authorize the clearance and removal of debris and wreckage 

MEMA Act, Md. Code Ann. Pub. 

Safety §14-107(d)(1) 

Appropriate and manage funds to respond to an emergency 

CHE Act, Md. Code Ann., Pub. 

Safety § 14-3A-03(b)–(d) 

After the proclamation of a catastrophic health emergency under the CHE Act, the Governor can order any 

health care provider to participate in disease surveillance, treatment, and suppression 

CHE Act, Md. Code Ann., Pub. 

Safety § 14-3A-03(b) 

After the proclamation of a catastrophic health emergency under the CHE Act, the Governor can order the 

Secretary of DHMH to 

 Seize immediately ―anything needed‖ to respond to the medical consequences of the emergency 

 Control, restrict, or regulate the use, sale, dispensing, distribution, or transportation of anything 

needed to respond to the medical consequences of the emergency 

 Work collaboratively with health care providers to designate and gain access to necessary 

facilities  

 Require individuals to submit to medical examination, testing, vaccination, or treatment ―if 

medically necessary‖ to reduce the spread of disease 

 

QUICK LOOK 



For Educational Use Only 

66 

 

 Source of Authority Power 

Governor’s 

Powers 

 

CHE Act, Md. Code Ann., Pub. 

Safety § 14-3A-03(b)–(d) 

After the proclamation of a catastrophic health emergency under the CHE Act, the Governor can order the 

evacuation, closing, or decontamination of any facility 

CHE Act, Md. Code Ann., Pub. 

Safety § 14-3A-03(b)–(d) 

After the proclamation of a catastrophic health emergency under the CHE Act, the Governor can order 

individuals to remain indoors and refrain from congregating 

Governor‘s Emergency Powers 

Subtitle, Md. Code Ann., Pub. Safety 

§14-302(a) 

Governor has broad authority to exercise the police power of the State during impending or actual public 

emergencies 

Governor‘s Emergency Powers 

Subtitle, Md. Code Ann., Pub. Safety 

§14-303(a) 

Governor may proclaim a state of emergency and designate the emergency area if public safety is 

endangered, or on reasonable apprehension of immediate danger to public safety 

Governor‘s Emergency Powers 

Subtitle, Md. Code Ann., Pub. Safety 

§14-303 and §14-307 

After a state of emergency is proclaimed under the Governor‘s Emergency Powers Subtitle, the Governor 

is authorized to 

 Promulgate reasonable orders, rules, and regulations that are necessary to protect life and property 

or control and terminate the public emergency 

 Promulgate reasonable orders, rules, and regulations to establish curfews 

 Order businesses, including banking institutions, to close in response to an emergency 

 

 

 

QUICK LOOK 



For Educational Use Only 

67 

 

Select Powers and Duties of the Secretary of DHMH (see Part B II.C.iv) 

 Source of Authority Power 

DHMH 

Secretary’s 

Powers 

 

 

Md. Code Ann., Health-Gen. §2-103 Secretary may appoint and remove staff 

Md. Code Ann., Health-Gen. §2-102(b)(2) Secretary has the general authority to run DHMH 

Md. Code Ann., Health-Gen. §2-104(b)(1) Secretary may promulgate rules and regulations 

Md. Code Ann., Health-Gen. §2-104(h) Secretary may transfer functions, staff, or funds 

Md. Code Ann., Health-Gen. §2-104(i) Secretary may apply for, receive, and spend federal funds 

Md. Code Ann., Health-Gen. §2-104(k)(1) or (2) Secretary is empowered to subpoena 

Md. Code Ann., Health-Gen. §2-104(1) & §18-102(d) Secretary is authorized to enter premises 

Md. Code Ann., Health-Gen. §2-105(a) Secretary must establish policies and standards 

Md. Code Ann., Health-Gen. §18-102(a) & (b) Secretary must adopt regulations and guidelines 

Md. Code Ann., Health-Gen. §18-101 Secretary must investigate the causes of disease and mortality 

Md. Code Ann., Health-Gen. §18-103 Secretary has a duty to act 

Md. Code Ann., Health-Gen. §18-902 Secretary is given broad authority to monitor disease 

Md. Code Ann., Health-Gen. §18-903(a)(1) Secretary may require health care facilities to develop contingency plans 

Md. Code Ann., Health-Gen. §18-904 
Secretary may require the reporting of information needed to combat a health 

emergency 
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 Source of Authority Power 

DHMH 

Secretary’s 

Powers 

Md. Code Ann., Health-Gen. §18-905(a) Secretary may order treatment, vaccination, or quarantine 

Md. Code Ann., Health-Gen. §18-906 Secretary may require isolation or quarantine 

Md. Code Ann., Health-Gen. §18-908(b) 
Secretary is required to provide reports to the Governor with updates to any plans or 

procedures developed to respond to a catastrophic health emergency 

Md. Code Ann., Health-Gen. §3-308 Secretary may reassign health officers 
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D. LOCAL PUBLIC HEALTH POWERS 

 

i. General Powers of Municipalities 

 

Maryland has 157 municipal governments, including Baltimore City.  Municipalities exist in 21 of the 23 

counties, with Baltimore and Howard counties being the exceptions.  Most have been incorporated by an 

act of the General Assembly, though some have been created by referendum.  The following section 

addresses the powers of Maryland municipalities exclusive of Baltimore City, which operates under its 

own Article in the State Constitution.
180

 

 

Generally, the legislative body of every incorporated municipality of the State has general powers to pass 

ordinances to preserve peace and secure persons and their property from danger, to protect the health of 

its citizens, and to expend municipal funds to address these interests.
181

 

 

Local legislative bodies may also ―regulate the interment of bodies and control the location and 

establishment of cemeteries.‖
182

   

 

Within the express powers granted to municipalities is the authority ―[t]o appoint a board of health, and to 

define and regulate its powers and duties; to establish quarantine regulations, and to authorize the removal 

or confinement of persons having infectious or contagious diseases; to prevent and remove nuisances; 

[and] to prevent the introduction of contagious diseases into the municipality[.]‖
183

  However, these 

powers and duties do not affect the powers and duties of the Secretary of Health and Mental Hygiene or 

any county board of health or public general or local law relating to health.
184

  

 

Section 2(b)(23) of Article 23A of the Maryland Code provides that the local legislative bodies of each 

municipality may enforce all ordinances relating to suppressing nuisances within the city limits, as well as 

one half mile beyond those limits, or as much distance as does not conflict with the powers of another 

municipality.
185

 

 

                                                      
180

 MD. CONST. art. XI. 
181

 MD. ANN. CODE art. 23A, § 2(a) (West Supp. 2009). 
182

 Id. § 2(b)(6) (West 2002 & Supp. 2009).  
183

 Id. §2(b)(15).  
184

 Id.  
185

 Id. § 2(b)(23). 
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Article 23A Section 2(b)(36)(v) limits express powers granted to the municipalities by providing that 

such powers shall not be construed to preempt or supersede public general law or public local law or state 

agency action pursuant thereto.
186

  

 

The State may authorize municipal corporations to monitor and limit water and sewerage system 

competition to provide for the health and safety of its citizens as well as for the control of disease.
187

  

 

ii. City of Baltimore 

 

Baltimore City is a charter home rule city, exercising those powers delegated to it by the General 

Assembly through the Express Powers Act, set forth in Article 4, Section 6, Public Local Laws of 

Maryland, codified in Article II of the Baltimore City Charter.
188

 

 

Through the Express Powers Act, Baltimore City has ―within the limits of Baltimore City all the power 

commonly known as the police power to the same extent as the State has or could exercise said power 

within said limits.‖
189

  This broad grant of police powers gives the City the ability to justify an array of 

measures needed to protect the public health, safety, and welfare of City inhabitants.  Despite the fact that 

Baltimore City has been granted authority over the health and welfare of its citizens, Section 9 of Article 

XI of the State Constitution clearly states that the article granting the City powers does not make the 

political subdivision of Baltimore City independent of or free from the control of the General 

Assembly.
190

  However, the City‘s police power may only be limited by an express public general law of 

the State or by an express limitation in the Maryland Constitution.  The General Assembly, therefore, 

cannot pass a public local law limiting any power expressly delegated to the City by the State. 

 

a. General Public Health Authority of City of Baltimore 

 

Generally, the City of Baltimore has the full power and authority to exercise all the powers granted to 

it.
191

  The City is authorized ―[t]o provide for the preservation of the health of all persons within the City; 

                                                      
186

 MD. ANN. CODE art. 23A, § 2(b)(36)(v). 
187

 Id. § 2A(b)(1) (West 2002).  
188

 BALTIMORE, MD., CHARTER  art. II (2010), available at 

http://www.baltimorecity.gov/Government/CityCharterCodes.aspx  (last visited June 4, 2010).  
189

 Id. § 27. 
190

 MD. CONST. art. XI, § 9. 
191

 BALTIMORE, MD., CHARTER art. II. 
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to prevent the introduction of contagious diseases within the City,‖ and within three miles of the city by 

land and fifteen miles by navigable waters; and ―to prevent and remove nuisances.‖
192

  

 

The City of Baltimore is authorized to ―pass any ordinance, not inconsistent with the provisions of its 

Charter or the laws of the State, which it may deem proper in the exercise of any of the powers‖ of the 

Charter to maintain ―the peace, good government, health and welfare of Baltimore City.‖
193

  

 

b. Baltimore City Commissioner of Health 

 

Article VII, section 54, of the Baltimore City Charter establishes a Department of Health which is 

administered by an appointed Commissioner of Health.
194

  

 

The Commissioner is charged with the responsibility for enforcing all laws related to preserving the 

health of the City‘s inhabitants.
195

  The Commissioner is also responsible for ―the study and prevention of 

disease, epidemics and nuisances affecting the public health,‖ and for establishing and implementing 

policies for the treatment, prevention, and education of the public regarding physical and mental illness.
196

  

 

The Commissioner of Health has the duty of observing and inspecting potential health hazard areas within 

and near the city, enforcing all laws relating to health or health hazards, and recommending solutions to 

the Mayor for mitigating hazards not addressed by current law.
197

  The Commissioner of Health must also 

investigate, report, and take action to stop the spread of communicable diseases, and remove and abate all 

nuisances that may contribute to disease proliferation.
198

  The Commissioner is authorized to adopt and 

enforce rules and regulations necessary to carry out these duties.
199

  

 

The Commissioner may enter any premises within the City where there is reason to believe a health 

hazard or nuisance exists.
200

  

                                                      
192

 BALTIMORE, MD., CHARTER art. II.§11.  
193

 Id. §47.  
194

 Id. art. VII, § 55(b). 
195

 Id. §56(a).  
196

 Id. §56(b)–(c).  
197

 BALTIMORE, MD., HEALTH CODE § 2-105(1)–(3) (2003) available at 

http://www.BaltimoreCity.gov/portals/0/charterandcodes/code/art00-health.pdf (last visited June 4, 2010).  
198

 Id. § 2-105(4)–(5). 
199

 Id. § 2-106. 
200

 Id. § 2-107(a)(1). 

http://www.baltimorecity.gov/portals/0/charterandcodes/code/art00-health.pdf
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Physicians are required to report to the Commissioner ―every confirmed or suspected diagnosis of any 

disease or condition‖ specified by the Commissioner by rule or regulation for purposes of disease 

control.
201

  

 

The Commissioner is authorized to ―investigate any report of a case or suspected case of a communicable 

disease or communicable disease carrier, to determine the source of infection and the need for restricting 

movement or isolating affected individuals.‖
202

  This authority ―may not be applied to interfere with any 

individual who is a bona fide practicing Christian Scientist‖ and who is treated by ―registered Christian 

Science practitioners.‖
203

  

 

The Commissioner may require any individual ―who has or whom the Commissioner of Health suspects‖ 

has a communicable disease, is a communicable disease carrier, or who has been in contact with an 

individual who has or is a carrier of a communicable disease to undergo medical examination and to 

provide body fluid, secretion, excretion, or discharge specimens for examination.
204

  

 

The Commissioner may ―take all possible action to prevent‖ the spread of communicable disease and may 

―give public notice of the disease and of affected places . . . . ‖
205

  

 

―Whenever an infectious agent is discovered in any dwelling or other building that is overcrowded, in a 

filthy and neglected state, or located in an unhealthy or crowded part of the City, the Commissioner, with 

the approval of the Mayor, may require the inhabitants . . . to move elsewhere while the City cleans and 

disinfects the building.‖  All moving, temporary housing, cleaning, and disinfecting costs will be covered 

by the City.
206

  

 

The Commissioner is authorized to adopt regulations requiring the isolation of persons with a 

communicable or potentially communicable disease, or with a condition that is dangerous to the public 

health.
207

   

 

                                                      
201

 BALTIMORE, MD., HEALTH CODE § 4-201(a). 
202

 Id. § 4-402. 
203

 Id. § 4-403(a)(2). 
204

 Id. § 4-403(a)–(b). 
205

 Id. § 4-404. 
206

 Id. § 4-405(a)–(b). 
207

 Id. § 4-406. 
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The Commissioner is responsible for inspecting property in the City to discover nuisances, and for 

ordering the removal of any nuisances so found.
208

   

 

Under section 5-304 of the City Health Code, the Commissioner of Health has the same authority as the 

Baltimore City Commissioner of Housing and Community Development to enter and inspect any 

dwelling in which there is reason to believe a nuisance exists.
209

   

 

iii. Counties 

 

a. General Public Health Authority of the Counties 

 

Within Maryland there are three forms of county government, with varying authority regarding the 

exercise of powers.  Commissioner counties cannot legislate in areas where the General Assembly has not 

given them authority, and in those areas where they do have authority, that authority is narrowly 

construed. Charter counties are granted ―express powers‖ and may have elected legislative bodies in 

which lawmaking powers are vested and the General Assembly may not enact laws for a single charter 

county in any area with these ―express powers.‖ In code counties, the county commissioners have home-

rule powers and may enact legislation in the areas of the ―express powers‖ granted to charter counties.
210

  

 

Article 25, section 3, of the Annotated Code of Maryland provides that the county commissioners (with 

the exceptions of those in Anne Arundel, Baltimore, Cecil, Howard, Prince George‘s, Queen Anne‘s, and 

Worcester counties) have, in addition to the powers already granted, the express powers ―[t]o prevent and 

remove nuisances; to prevent the introduction of contagious diseases into the county; [and] to approve the 

location for . . . all places which may involve or give rise to unsanitary conditions or conditions 

detrimental to health. However, the provisions of this subsection [do not] affect [any] of the powers and 

duties of either the Secretary of Health and Mental Hygiene or the Secretary of the Environment, or any 

public general law relating to the subject of health.‖
211

  

 

 

                                                      
208

 BALTIMORE, MD., HEALTH CODE § 5-102. 
209

 Id. § 5-304(a). 
210

 See generally MD. CONST. art. XI, XI-A, XI-F; MD. ANN. CODE art. 25, 25A, 25B (West 2002 & Supp. 2009). 
211

 MD. ANN. CODE art. 25, § 3(a)(2)(i), (n) (West Supp. 2009). 
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Article 25A section 5 of the Annotated Code of Maryland grants charter counties (under Article XI-A of 

the Constitution) the express powers ―[t]o enact local laws for the county, including the power to repeal or 

amend local laws of the county enacted by the General Assembly upon the matters covered by the express 

powers in [the] article.‖
212

   

 

Charter counties may enforce ―all ordinances, resolutions, bylaws, and regulations adopted under the 

authority of [the] article by fines, penalties and imprisonment, enforceable according to law as may be 

prescribed.‖
213

  

 

Charter counties are also authorized ―[t]o prevent, abate and remove nuisances; to prevent the 

introduction of contagious diseases into such county‖ (this may include the authority to quarantine); and 

to regulate and approve the location of all places ―which may involve or give rise to unsanitary conditions 

or conditions detrimental to health.‖  However, these powers do not affect ―any of the powers and duties 

of either the Secretary of Health and Mental Hygiene or the Secretary of the Environment or any public 

general laws of the State relating to the subject of health.‖
214

  

 

b. County Boards of Health 

 

Generally, the governing body of the county (this section is applicable to both code and charter counties) 

is the board of health, unless the governing body of the jurisdiction establishes a separate board of 

health.
215

  

 

Each county board of health exercises those duties imposed by law.  If the municipality or locality has 

addressed the same subject in its charter or ordinances, and the provision ―is at least as restrictive as the 

provision that the county board is required to enforce‖ and ―[i]ncludes provisions for enforcement‖ then 

the county board is not required to exercise its authority in that municipality or locality.
216

  

 

Each county board of health is also authorized to ―adopt and enforce rules and regulations on any 

nuisance or cause of disease . . . ‖ in its county.
217

   

                                                      
212

 MD. ANN. CODE art. 25A, § 5(A)(1) (West 2002).  
213

 Id. § 5(A)(2). 
214

 Id. § 5(J).   
215

 MD. CODE ANN., HEALTH-GEN. §3-201(b) (West 2009).  
216

 Id. § 3-202(a)(1)–(2).  
217

 Id. § 3-202(d). 



For Educational Use Only 

77 

 

 

Counties may be authorized by the State legislature to monitor and limit water and sewerage system 

competition in order to control disease and provide for the health and safety of their citizens.
218

  

 

c. County Health Officers 

 

Generally, county health officers are required to report to the county board of health any reasonable belief 

that a public health risk exists and must, with board approval, investigate and act appropriately to prevent 

the spread of the disease.  

 

―[T]he attending physician of an individual [within a given county] who has the [contagious] disease may 

act properly to prevent the spread of the disease and does not need the approval of the county board of 

health . . . . ‖
219

  However, the physician may only act ―until the health officer completes the investigation 

. . . or, if sooner, until the emergency ends.‖
220

  The county board of health is required to ―pay the 

necessary and legitimate expenses that a health officer incurs‖ in the course of investigating and acting to 

prevent the spread of disease under this subsection.
221

  

 

iv. Powers and Duties of Health Officers 

 

Unless expressly provided otherwise in the statute, the term ―health officer‖ as used in the Health-General 

article of the Maryland Code generally means:  

 the Baltimore City Commissioner of Health or  

 the health officer of a county.
222

   

 

Some provisions of the Health-General article specifically exclude the Baltimore City Commissioner of 

Health from the definition of ―health officer.‖
223

   

 

                                                      
218

 MD. ANN. CODE art. 25, § 3D(b)(1) (West 2002 & Supp. 2009) (providing limits on competition); MD. ANN. 

CODE art. 25A, § 5(J) (power to prevent nuisances); MD. ANN. CODE art. 25B, § 13B(a)(1) (West 2002) 

(competition displacement or limitations). 
219

 MD. CODE ANN., HEALTH-GEN. § 18-208(a)(2)(i) (West 2009).  
220

 Id. §18-208(a)(2)(ii).  
221

 Id. § 18-208(a) (3).  
222

 Id. § 1-101(e). 
223

 See e.g., MD. CODE ANN., HEALTH-GEN. § 3-101(c). 
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To distinguish between the two uses of the term ―health officer‖ in the Health-General article of the 

Maryland Code, the following terms are used hereafter in this Part B Section II.D.iv (Powers and Duties 

of Health Officers) of the Handbook: 

 ―county health officer‖ is used to refer to the health officer for a Maryland county, excluding the 

Baltimore City Commissioner of Health; and 

 ―local health officer‖ is used to refer to county health officers and the Baltimore City 

Commissioner of Health. 

 

a. County Health Officers May Enter a Building to Inspect 

 

While performing official duties, county health officers in Maryland are authorized under Maryland law:  

 to enter and inspect a private house:  

1) by consent,  

2) with a warrant, or  

3) without a warrant in exceptional or emergency situations; and  

 to enter any place of business or employment.
224

 

 

For additional information, see Part C Section V.A.iii (Entry on to Property for Testing, Health Officer‘s 

Authority) of this Handbook. 

 

b. County Health Officers Must Enforce State and County Health 

Laws  

 

County health officers are required under Maryland law to enforce throughout the county over which they 

have jurisdiction:  

 State health laws, and the rules, policies, and regulations set forth by the Secretary of Health and 

Mental Hygiene; and 

 rules and regulations adopted by the board of health for that county.
225
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 MD. CODE ANN., HEALTH-GEN. § 3-307. 
225

 Id. § 3-306(c)(4)(i). 
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c. County Health Officers are Required to Perform Investigations  

 

County health officers are required under Maryland law to ―perform any investigation or other duty or 

function‖ directed by, and to submit appropriate reports, to:  

 the Secretary of Health and Mental Hygiene; or  

 the board of health for the county over which the health officer has jurisdiction.
226

 

 

Furthermore, county health officers are authorized under Maryland law to ―obtain samples of food and 

drugs for analysis.‖
227

  

 

d. Local Health Officers are Required to Report Disease 

 

Local health officers (i.e., county health officers or the Baltimore City Commissioner of Health) who 

have reason to believe that a disease that endangers public health exists within their county are required 

under Maryland law:  

 to report to the appropriate local board of health; and  

 with the approval of the board, to investigate and take proper action to prevent the spread of the 

suspected disease.
228

   

 

Local health officers are also required under Maryland law to notify the local board of education in 

writing if the health officer ―receives notice of an infectious or contagious disease that affects or is likely 

to endanger the health of school children‖ in that jurisdiction.
229

 

 

For additional information, see Part C Section III.B.i.c (State Communicable Disease Reporting 

Requirements for Officials, Health Officers) of this Handbook. 

 

e. Local Health Officers May Disinfect/ Destroy Articles in a House 

 

In order to prevent the spread of a communicable disease, a local health officer is authorized under 

Maryland law to:  

 disinfect a house or part of a house; and  

 disinfect or destroy any article in the house that has been exposed to the disease.
230

   

                                                      
226

 MD. CODE ANN., HEALTH-GEN. § 3-306(c)(5). 
227

 Id. § 3-306(b). 
228

 Id. § 18-208(a)(1). 
229

 Id. § 18-209. 
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If the local health officer exercises this authority to disinfect and destroy property, the jurisdiction where 

the house is located must:  

 pay for disinfecting the house; and  

 reasonably compensate a person who suffers damage due to the disinfection or destruction, if the 

person is not at fault.
231

 

 

For additional information, see Part C Section V.D.vi (Taking of Property, Health Officer Authority) of 

this Handbook. 

 

f. Local Health Officers May Require a Patient to be Moved  

 

Local health officers are authorized under Maryland law to require that an individual be moved to a place 

more suitable for the sick if: 

 a physician certifies that the individual has an infectious disease that endangers public health;  

 the individual:  

1) is staying in a room occupied by more than one family;  

2) is on board a vessel; or  

3) otherwise does not have proper housing; and  

 the administrative head of the place for the reception of the sick consents to the move.  

If the local health officer exercises this authority to move an infected individual, the jurisdiction where 

the infected individual is found must pay for the cost of moving the individual.
232

 

 

g. Local Health Officers Are Required to Maintain Records 

 

Local health officers are required under Maryland law to keep records of each report submitted to them 

pursuant to law by physicians:  

 caring for a patient in the locality over which the health officer has jurisdiction; and  

 who have reason to believe that the patient has an infectious or contagious disease that may 

endanger public health.   

 

Such a record must be on a form provided by the DHMH Secretary and must state:  

                                                                                                                                                                           
230

 MD. CODE ANN., HEALTH-GEN. §18-210(a). 
231

 Id. §18-210. 
232

 Id. §18-211.  
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 the date of the report;  

 the name of the submitting physician;  

 the disease identified in the report;  

 the name and residence of the patient identified in the report; and  

 the actions taken to prevent the spread of the disease.
233

  

 

For additional information, see Part C Section V.D.vi  (Taking of Property, Health Officer Authority) and 

Part C Section II (Liability and Immunity Issues) of this Handbook. 

 

h. Local Health Officers and Infectious Disease 

 

When notified of an infectious/contagious disease within the county, a health officer must ―act 

immediately to prevent the spread of the disease,‖ contact the DHMH Secretary within 24 hours, and 

―cooperate with the Secretary to prevent the spread of the disease.‖
234

   

 

Additionally, ―[w]hen a health officer knows of any unusual disease or mortality in the county or a 

contiguous county, the health officer promptly shall give the Secretary [of Health and Mental Hygiene] 

notice of the disease or mortality[,]‖ whether or not the officer is certain the disease is infectious or 

contagious.
235

  

 

Generally, a health officer, in order ―[t]o prevent the spread of an infectious or contagious disease that 

endangers public health,‖ is authorized to disinfect any portion of a house exposed to the disease and 

disinfect or destroy any article in the house that has been exposed to the disease.
236

  The county will incur 

the costs and reasonably compensate the party suffering from damage resulting from the exercise of this 

authority.
237

  

 

Health officers are authorized to move sick individuals to an appropriate location when a physician 

certifies that the individual has an infectious disease that endangers the public health and the sick person 

resides in a room occupied by more than one family, is on board a vessel, or does not otherwise have 

                                                      
233

 MD. CODE ANN., HEALTH-GEN. §§ 18-201(a) & 18-212. 
234

 Id. §18-208(b). 
235

 Id. §18-208(c) (West 2009). 
236

 Id. §18-210(a). 
237

 Id. §18-210(b). 
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suitable housing.  The city or county where the individual is found must pay for the cost of moving the 

individual.
238

  

i. Local Health Officers’ Authority to Examine Individuals 

 

―The Secretary [of Health and Mental Hygiene] or a health officer may have an individual examined, if 

the Secretary or the health officer knows or is notified in writing by a physician that the individual is 

suspected of having tuberculosis.‖
239

  ―If, after the examination, the Secretary or the health officer finds 

that the individual has tuberculosis and that the condition of the individual endangers, or may endanger, 

the public health of the community, the Secretary or the health officer may order the individual to receive 

appropriate medical care.‖
240

  Under this provision, the Secretary or the health officer may order the 

tuberculosis-infected individual to be placed in quarantine if he or she fails to comply with the order.
241

 

―The order of the Secretary or the health officer may also contain such other conditions as the Secretary 

or the health officer believes are necessary to protect either the health of the infected individual or the 

public health.‖
242

  The Secretary or a health officer may not require the suspected tuberculosis-infected 

person ―to have a physical examination, other than a chest X-ray and to render sputum samples.‖
243

  

Furthermore, the Secretary or a health officer may not restrict the right of the individual to select a 

treatment method if the individual ―[i]n good faith relies on spiritual means through prayer for healing,‖ 

and ―[c]omplies with the laws, rules, and regulations that relate to sanitation for and quarantine of 

infectious, contagious, and communicable diseases.‖
244

  

 

The Secretary or a local health officer may investigate a suspected nuisance, defined as ―a condition that 

is dangerous to health and safety[.]‖
245

  Once a health officer has determined that a nuisance condition 

―presents an immediate hazard to public health‖ the officer may issue an abatement order and, if it is not 

complied with, the health officer may abate the nuisance at the expense of the property owner.
246

  

 

                                                      
238

 MD. CODE ANN., HEALTH-GEN. § 18-211(a), (b). 
239

 Id. § 18-324(a). 
240

 Id. § 18-324(b)(1). 
241

 Id. § 18-324(b)(2). 
242

 Id. § 18-324(b)(3). 
243

 Id. § 18-324(c). 
244

 Id. § 18-324(c)(1)–(2). 
245

 Id. § 20-301(a). 
246

 Id. §§ 20-308(a) & 20-308(d)(1)(ii). 
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When the Governor declares a state of emergency under the MEMA Act, ―each health officer of a 

political subdivision shall execute and enforce the orders, rules, and regulations‖ the Governor makes 

under this authority.
247

  

 

For additional information on health officers, see Part B Section II.D.iv (Powers and Duties of Health 

Officers) of this Handbook. 
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 MD. CODE ANN., PUB. SAFETY § 14-113(b) (West 2003). 
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III. SELECT FEDERAL PUBLIC HEALTH POWERS 

 

A. GENERAL PUBLIC HEALTH EMERGENCY POWERS 

 

The U.S. Secretary of Health and Human Services may declare a public health emergency after 

consultation with the necessary public health officials and after determining that either: ―(1) a disease or 

disorder presents a public health emergency; or (2) a public health emergency, including significant 

outbreaks of infectious diseases or bioterrorist attacks, otherwise exists[.]‖
248

  The Secretary can declare a 

public health emergency for any disease that poses such a threat. After declaring a public health 

emergency, the Secretary may take appropriate actions to respond, including: investigation, treatment, 

prevention, and making grants or entering into contracts.
249

   

 

The Secretary must send written notification of a determination of a public health emergency to Congress 

within 48 hours of making the determination.  A declaration of a public health emergency lasts for 90 

days or until the Secretary terminates it.  The Secretary may renew the determination of an emergency, 

either based on the same or on additional facts, prior to or after the 90-day expiration.   

 

The Public Health Emergency Fund is established in the Treasury.  If a public health emergency is 

declared, this Fund is made available to the Secretary to carry out activities to respond to the emergency. 

Congress may appropriate such funds as may be necessary.
250

  Funds are to supplement, not supplant, 

other public funds.
251

  

 

The Secretary is empowered to create a plan under which all the available resources of the Public Health 

Service and other agencies under the Secretary‘s jurisdiction may be effectively used to meet emergency 

health problems.  The Secretary may ―enter into agreements providing for the cooperative planning 

between the Service and public and private community health programs[.]‖
252

  The Secretary is also 

required to ―encourage cooperative activities between the States‖ with regard to planning and response.
253

    

 

                                                      
248

 42 U.S.C.A. §247d (West 2003).  
249

 Id. § 247d(a). 
250

 42 U.S.C.A. § 247d(b)(1). 
251

 Id. § 247d(c). 
252

 42 U.S.C.A. § 243(c)(1). 
253

 Id. § 243(b). 
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Furthermore, Section 1135 of the Social Security Act
254

 authorizes the Secretary to temporarily waive or 

modify the application of certain regulatory requirements for health care facilities in geographical areas in 

which there exist certain declared national or public health emergencies.
255

 

 

 For more information on Section 1135 waivers, see Part B Section III.B.v (Medicare, Medicaid, and 

State Children‘s Health Insurance Program (SCHIP) Waivers) of this Handbook.   

 

i. The Public Health Security and Bioterrorism Preparedness and Response 

Act of 2002 

 

The Public Health Security and Bioterrorism Preparedness and Response Act of 2002
256

 as amended by 

the Pandemic and All-Hazards Preparedness Act
257

 aims to improve the ability of the United States to 

prevent, prepare for, and respond to bioterrorism events and other public health emergencies.  The Act 

provides that the Secretary of DHHS shall ―lead all Federal public health and medical response to public 

health emergencies and incidents covered by the [National Response Framework (NRF)].‖
258

   

 

The NRF accounts for the operation of the National Disaster Medical System (NDMS)
259

 and for 

education and training programs for public health professionals in order to improve state, local, and 

hospital preparedness and response to public health emergencies.
260

  The NRF delineates communicable 

disease quarantine provisions,
261

 and aims to enhance controls on certain biological agents and toxins and 

protect the safety and security of food and drug supplies.
262

  

 

Additionally, the Secretary must collaborate with the ―Secretary of Veterans Affairs, the Secretary of 

Transportation, the Secretary of Defense, the Secretary of Homeland Security, and the head of any other 

relevant Federal agency,‖ to create an interagency agreement stating that the Secretary will ―assume 

                                                      
254

 Social Security Act, Pub. L. No. 107-188, 116 Stat. 594, 627 (2002) (codified as amended at 42 U.S.C.A. 1320b-

5 (West Supp. 2010).  
255

 Id. §1320b-5 (West Supp. 2010).  
256

 Pub. L. No. 107-108, 116 Stat. 294 (codified in scattered sections of 7, 18, 21, 29, 38, 42, and 47 U.S.C.A.). 
257

 Pub. L. No. 109-417, 120 Stat. 2831 (codified as amended in scattered sections of 21 and 42 U.S.C.A.). 
258

 42 U.S.C.A. § 300hh(a) (West Supp. 2010).  
259

 Id. §§ 300hh-11(a)(3)(A), (B), & (C) (West 2003 & Supp. 2010).  
260

 42 U.S.C.A. § 247d-7a(a) (West 2003).  
261

 42 U.S.C.A. §§ 254 & 266. 
262

 Id. § 262(a) (West 2003 & Supp. 2010).  
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operational control of emergency public health and medical response assets . . . . ‖  Armed Forces will 

remain under the command of the Secretary of Defense.
263

  

 

ii. National Disaster Medical System (NDMS) 

 

The National Disaster Medical System is a coordinated effort by the Department of Health and Human 

Services (DHHS), the Department of Homeland Security (DHS), the Department of Veteran Affairs 

(VA), and the Department of Defense (DOD), working in collaboration with the states and other 

appropriate public or private entities, to provide health services during a public health emergency.
264

  

 

―The Secretary [of Homeland Security] may activate the National Disaster Medical System to– (i) provide 

health services, health-related social services, other appropriate human services, and appropriate auxiliary 

services to respond to the needs of victims of a public health emergency . . . ; or (ii) be present at 

locations, and for limited periods of time, specified by the Secretary on the basis that the Secretary has 

determined that a location is at risk of a public health emergency during the time specified.‖
265

  

 

For additional information, see Part C Section IV.C (Hospital Licensing and Credentialing of Hospital 

Medical Staff) of this Handbook. 

 

iii. The National Emergencies Act 

 

The National Emergencies Act (NEA) establishes procedures for Presidential declaration and termination 

of national emergencies.
266

  Under the Act the President must identify the legal authority under which he 

or she will act in responding to a declared national emergency.  The declaration of a national emergency 

under the NEA is a prerequisite to exercising any special or extraordinary powers authorized by statute to 

respond to the emergency.  According to the Act‘s sunset provision the President must affirmatively 

renew a declaration of national emergency before its automatic expiration.
267

   

 

                                                      
263

 42 U.S.C.A. § 300hh(b) (West 2010).  
264

 42 U.S.C.A. § 300hh-11 (West Supp. 2010). (Note that the NDMS was transferred to the Department of 

Homeland Security in March of 2002 by P.L. 107-296 § 503(5), codified at 6 U.S.C.A. § 313(5) (West Supp. 

2005)). 
265

 42 U.S.C.A. § 300hh-11(b)(3)(A) (West 2003). 
266

 50 U.S.C.A. §§ 1601–1651 (West 2003 & Supp. 2010). 
267

 50 U.S.C.A. § 1622(d) (West 2003).  
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iv. The Robert T. Stafford Disaster Relief and Emergency Assistance Act of 

1974 

 

The Robert T. Stafford Disaster Relief and Emergency Assistance Act of 1974
268

 establishes how the 

federal government will provide disaster and emergency assistance.  The Stafford Act covers all hazards, 

including natural disasters and terrorist events, and ―any natural catastrophe . . . in any part of the United 

States which in the determination of the President causes damage of sufficient severity and magnitude to 

warrant major disaster assistance . . . . ‖
269

  

 

 

a. Process for Requesting Federal Assistance 

 

The process by which governors request a disaster declaration and the resultant federal disaster and 

emergency assistance from the President is described in the Act.
270

  A governor making such a request 

shall take appropriate response action under state law and direct execution of the state‘s emergency plan. 

The governor will also ―furnish information on the nature and amount of State and local resources which 

have been or will be committed to alleviating the results of the disaster.‖
271

   

 

―The President may declare a major disaster or emergency:  

• If an event is beyond the combined response capabilities of the State and affected local 

governments; and  

• If, based on the findings of a joint federal-state-local preliminary damage assessment (PDA), the 

damages are of sufficient severity and magnitude to warrant assistance under the Act. (Note: In a 

particularly fast-moving or clearly devastating disaster, Department of Homeland Security 

(DHS)/Emergency Preparedness and Response Directorate (EPR)/Federal Emergency 

Management Agency (FEMA) may defer the PDA process until after the declaration).‖
272

  

 

 

                                                      
268

 93 Pub. L. No. 93-288, 88 Stat. 143 (codified as amended at 42 U.S.C.A. §§ 5121–5206 and various sections of 

12 U.S.C.A., 16 U.S.C.A., 20 U.S.C.A., 26 U.S.C.A., 38 U.S.C.A.). 
269

 42 U.S.C.A. § 5122(1)–(2). 
270

 Id. § 5170. 
271

 Id. 
272

 42 U.S.C.A. §§ 5170 & 5191(a). 
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b. Types of Federal Resources 

 

Resources the federal government may provide to assist in meeting ―immediate threats to life and 

property resulting from a major disaster‖
273

 include ―[u]tilizing, lending, or donating to State and local 

governments Federal equipment, supplies, facilities, personnel, and other resources, other than the 

extension of credit, for use or distribution . . . . ‖
274

  Federal agencies may also distribute through the local 

or state governments or designated relief agencies medicine, food, and ―other consumable supplies, and 

other services and assistance to disaster victims.‖
275

  

 

In order to ―save lives and protect property‖ federal agencies may also perform services either on private 

or on public property ―essential to saving lives and protecting and preserving property or public health 

and safety. . . . ‖
276

  Potential services include removing debris, providing ―search and rescue, emergency 

medical care, emergency mass care, emergency shelter, and provision of food, water, medicine, and other 

essential needs[,]‖ road clearing, construction of temporary bridges, schools, and other essential facilities, 

demolishing unsafe buildings, and providing the State and local governments with technical advice on 

disaster management and control.
277

 

 

If an emergency falls within the federal government‘s exclusive or preeminent responsibility, the 

President may unilaterally use authority under the Stafford Act to direct a response.  In that case, the 

governor of the affected state is consulted if practicable.
278

  

 

DHS/EPR/FEMA can pre-deploy personnel and equipment in advance of an imminent Stafford Act 

declaration to reduce immediate threats to life, property, and public health and safety, and to improve the 

timeliness of disaster response.
279

  

 

In the immediate aftermath of an incident which may ultimately fall under the Stafford Act, ―the 

Governor of the State in which such incident occurred may request the President to direct the Secretary of 

                                                      
273

 42 U.S.C.A. §5170b(a).  
274

 Id. § 5170b(a)(1). 
275

 Id. § 5170b(a)(2). 
276

 Id. § 5170b(a)(3) 
277

 Id. 
278

 Id. § 5191(b). 
279

 DEP‘T OF HOMELAND SECURITY, NATIONAL RESPONSE PLAN 79 (2004); see 42 U.S.C.A. § 5170b(a). 
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Defense to utilize the resources of the DOD for the purpose of performing on public and private lands any 

emergency work that is made necessary by such incident and which is essential for the preservation of life 

and property.‖
280

  ―If the President determines that such work is essential for the preservation of life and 

property, the President shall grant such request to the extent the President determines practical.  Such 

emergency work may only be carried out for a period not to exceed 10 days.‖
281

  

 

The Stafford Act requires the President to appoint a Federal Coordinating Officer (FCO) ―to operate in 

the affected area‖ when a ―major disaster or emergency‖ has been declared.‖
282

  The FCO coordinates the 

delivery of federal assistance to the affected state and local governments and disaster victims.
283

  Disaster 

victims must repay federal assistance when benefits are duplicated by private insurance, other federal 

programs, or if they have been otherwise compensated for their losses.
284

  

 

Under Delegation No. 9001, all of the authority given to the Secretary of Homeland Security under the 

Stafford Act has been re-delegated to the Under Secretary of EPR.
285

 

 

v. The Homeland Security Act of 2002 

 

The Homeland Security Act of 2002
286

 vested DHS with the legal authority and responsibility to protect 

the public from the threat of terrorism.  In this Act, Congress assigned DHS, inter alia, the following 

primary tasks: 

• To ―prevent terrorist attacks within the United States;‖  

• To ―reduce the vulnerability of the United States to terrorism;‖  

• To ―minimize the damage, and assist in the recovery, from terrorist attacks that do occur;‖  

• To act as the focal point regarding natural and manmade crises and emergency planning.
287

  

 

The statutory authority to fulfill the Department‘s mission to protect the American homeland has been 

supported by the President‘s homeland security directives and policy directives, which are designed to 

                                                      
280

 42 U.S.C.A. § 5170b(c)(1).  
281

 Id. § 5170b(c)(1). 
282

 Id. § 5143(a).  
283

 Id. § 5143 (b). 
284

 Id. § 5155. 
285

 DEP‘T OF HOMELAND SECURITY, NATIONAL RESPONSE PLAN 80 (2004).  
286

 Homeland Security Act, Pub. L. No. 107-296, 116 Stat. 2135 (codified as amended in various sections of 

3,5,6,7,10,14,18,20,21,28,37,38,42,49, and 50 U.S.C.A.)  
287

 6 U.S.C.A. § 111(b)(1)(A)–(D) (West 2007).  
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create a unified approach to domestic prevention, preparedness, response, and recovery activities for 

manmade and natural disasters through the National Response Framework (NRF).
288

  

 

a. Homeland Security Presidential Directive No. 5 

 

Homeland Security Presidential Directive No. 5 (HSPD-5) directed DHS to enhance the nation‘s ability to 

―manage domestic incidents by establishing a single, comprehensive national incident management 

system.‖
289

  Major policy directives for DHS include the following: 

• ―[T]o ensure that all levels of government across the Nation have the capability to work 

efficiently and effectively together, using a national approach to domestic incident 

management.‖
290

  

• To coordinate national resources for responding to or recovering from ―terrorist attacks, major 

disasters, or other emergencies if and when . . . (2) the resources of State and local authorities are 

overwhelmed and Federal assistance has been requested by the appropriate State and local 

authorities . . . . ‖
291

  

• ―[To] assist State and local authorities when their resources are overwhelmed, or when Federal 

interests are involved.  The Secretary [of DHS] will coordinate with State and local governments 

to ensure adequate planning, equipment, training, and exercise activities.  The Secretary will also 

provide assistance to State and local governments to develop all-hazards plans and capabilities, 

including those of greatest importance to the security of the United States, and will ensure that 

State, local, and Federal plans are compatible.‖
292

  

• To ―coordinate with the private and nongovernmental sectors to ensure adequate planning, 

equipment, training, and exercise activities and to promote partnerships to address incident 

management capabilities.‖
293

  

• To ―provide military support to civil authorities for domestic incidents as directed by the 

President or when consistent with military readiness and appropriate under the circumstances and 

the law.‖
294

  

                                                      
288

 Directive on Management of Domestic Incidents: Homeland Security Presidential Directive (HSPD-5), 3/10/03 

WEEKLY COMP. PRES. DOC. 280 (Feb. 28, 2003), available at 

http://www.DHS.gov/xabout/laws/gc_1214592333605.shtm#1 (last visited June 8, 2010).  
289

 Id. § (1).    
290

 Id. § (3).  
291

 Id. § (4). 
292

 Id. § (6). 
293

 Id. § (7). 
294

 Id. § (9). 
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• To ―administer a National Incident Management System (NIMS).  This system will provide a 

consistent nationwide approach for Federal, State, and local governments to work effectively and 

efficiently together to prepare for, respond to, and recover from domestic incidents, regardless of 

cause, size, or complexity.‖
295

  

• To ―administer a [National Response Framework (NRF)] . . . . This plan shall integrate Federal 

Government domestic prevention, preparedness, response, and recovery plans into one all-

discipline, all-hazards plan.‖
296

  

• To ensure that the ―[NRF], using the NIMS, shall, with regard to response to domestic incidents, 

provide the structure and mechanisms for national level policy and operational direction for 

Federal support to State and local incident managers and for exercising direct Federal authorities 

and responsibilities, as appropriate.‖
297

  

• To ensure that ―Federal departments and agencies will use the NIMS in their domestic incident 

management and emergency prevention, preparedness, response, recovery, and mitigation 

activities, as well as those actions taken in support of State or local entities.  The heads of Federal 

departments and agencies shall participate in the [NRF], shall assist and support the Secretary in 

the development and maintenance of the [NRF], and shall participate in and use domestic incident 

reporting systems and protocols established by the Secretary.‖
298

  

 

b. Presidential Policy Directive No. 8 (PPD-8) 

 

Following a comprehensive review of national preparedness policy, President Barack Obama signed 

Presidential Policy Directive No. 8 (PPD-8), which replaced Homeland Security Presidential Directive 

No. 8 (HSPD-8), in March 2011.
299

  PPD-8 outlines the President‘s vision for strengthening the security 

and resilience of the U.S. through systematic preparation for threats to security, including terrorist acts, 

pandemics, major emergencies, and natural disasters.  This Directive emphasizes three national 

preparedness principles: 

 An integrated effort among federal, state, local, tribal, and territorial governments and between 

the public, private, and non-profit sectors; 

                                                      
295

 HSPD-5, supra note 343 § (15). 
296

 Id. § (16); see supra note 22, explaining the conversion from the National Response Plan (NRP) to the National 

Response Framework (NRF). 
297

 Id. § (16)(a). 
298

 Id. § (18).  
299

 Presidential Policy Directive No. 8/PPD-8 (March 30, 2011), available at 

http://www.dhs.gov/xabout/laws/gc_1215444247124.shtm, last accessed November 30, 2011. 

http://www.dhs.gov/xabout/laws/gc_1215444247124.shtm
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 A capability-focused approach, defined by specific and measurable objectives to enable a more 

integrated and flexible ―all hazards‖ effort that can be tailored to the specific circumstances of a 

given threat, hazard, or actual event; and 

 An outcome-focused approach to assess the nation‘s progress in building and sustaining 

capabilities. 

 

PPD-8 also calls for the development of an overarching National Preparedness Goal that identifies the 

core capabilities necessary for preparedness, including: 

 Prevention:  the capabilities necessary to avoid, prevent, or stop a terrorist act or threat of 

terrorism; 

 Protection:  the capabilities necessary to secure the U.S. against terrorist acts and manmade and 

natural disasters; 

 Mitigation:  the capabilities necessary to reduce the loss of life and property to mitigate the 

impact of a disaster or emergency; 

 Response:  the capabilities necessary to save lives, protect property, and meet basic human needs 

following an event; and 

 Recovery:  the capabilities necessary to assist communities in recovering effectively from an 

incident. 

 

Finally, PPD-8 requires the establishment of a National Preparedness System to guide activities that will 

enable the United States to achieve the Directive‘s goals and to undertake a comprehensive campaign to 

build and sustain preparedness efforts across the United States. 

 

c. Preparedness of the United States against acts of terrorism  

 

The DHS Office of State and Local Government Coordination and Preparedness (OSLGCP) is 

responsible for domestic preparedness for terrorist acts. Their responsibilities include ―coordinating 

preparedness efforts at the Federal level, and working with State, local and private-sector emergency 

response providers . . . . ‖
300

 

 

                                                      
300

 DEP‘T OF HOMELAND SECURITY, NATIONAL RESPONSE PLAN 78 (2004).  
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The OSLGCP is responsible, inter alia, for (a) assessing and advocating for ―the resources needed by 

State and local government . . .‖ and (b) providing the states and local governments ―with regular 

information, research, and technical support to assist local efforts at securing the homeland . . . . ‖
301

  

 

 

 

 

vi. Posse Comitatus Act 

 

The Posse Comitatus Act states that ―[w]hoever, except in cases and under circumstances expressly 

authorized by the Constitution or Act of Congress, willfully uses any part of the Army or the Air Force as 

a posse comitatus or otherwise to execute the laws shall be fined under this title or imprisoned not more 

than two years, or both.‖
302

  Under Department of Defense (DOD) regulations, this prohibition applies to 

Navy and Marine Corps personnel as well.
303

  Under the Posse Comitatus Act active duty military 

personnel (including active duty Reservists and National Guard personnel in Federal service) must not be 

directly involved in traditional law enforcement activities (including interdiction of a vehicle, vessel, 

aircraft, or other similar activity; directing traffic; search or seizure; arrest; apprehension; stop and frisk; 

or similar activity).
304

  

 

However, ―[w]hen a disaster (like a hurricane) strikes, the military can lawfully support the local 

authorities in providing disaster assistance.
305

  Under these circumstances the Posse Comitatus Act is not 

implicated because ―the military is not functioning as a law enforcer.‖
306

  

 

Because the Posse Comitatus Act, by its terms, allows the use of the military to ―execute the laws‖ if 

there is a statutory or a constitutional basis to do so, the federal government may apply military force if it 

can rely on the express language of federal statutes authorizing such force (e.g., the Insurrection Statutes), 

                                                      
301

 6 U.S.C.A. § 361(a) & (b) (West 2009). 
302

 18 U.S.C.A. § 1385 (West 2000). 
303

 U.S. DEP'T OF DEFENSE, DIRECTIVE NO. 5525.5, DOD COOPERATION WITH CIVILIAN LAW ENFORCEMENT 

OFFICIALS ENCL. 4, at 4-6 (Jan. 15, 1986). 
304

 MARK DAVID MAXWELL, The Enduring Vitality Of The Posse Comitatus Act Of 1878, 37 PROSECUTOR 34 

(May/June 2003).   
305

 Id. at 36 (citing DEP‘T OF DEFENSE DIRECTIVE 3025.15, MILITARY ASSISTANCE TO CIVIL AUTHORITIES (Feb. 18, 

1997)).   
306

 Id.  
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or if there is a recognized constitutional basis to do so (e.g., inherent power of the President to act as 

Commander-in-Chief).
307

  

 

Although the Coast Guard is part of the Armed Forces, it is under the control of the Department of 

Homeland Security and, therefore, is not limited by the Posse Comitatus Act.
308

  The Coast Guard has 

been authorized by statute to assist in drug enforcement.
309

  Furthermore, the National Guard is exempt 

from the reach of this statute so long as it is operating under state authority.
310

  

 

vii. The Insurrection Acts 

 

Portions of the Insurrection Statutes authorize the President, without the prior consent of the State, to 

direct the Armed Forces (including federalized militia) to enforce the law, and to suppress insurrections 

and domestic violence.
311

  In relevant part the Insurrection Statute states: ―Whenever the President 

considers that unlawful obstructions, combinations, or assemblages, or rebellion against the authority of 

the United States, make it impracticable to enforce the laws of the United States in any State by the 

ordinary course of judicial proceedings, he may call into Federal service such of the militia of any State, 

and use such of the Armed Forces, as he considers necessary to enforce those laws or to suppress the 

rebellion.‖
312

  Moreover, the President may act unilaterally in order to preserve federal rights.
313

   

 

In 2008 Congress amended the John Warner National Defense Authorization Act for Fiscal Year 2007
314

 

(the Warner Act), and in so doing constricted the scope of situations where the President may deploy the 

Armed Forces within the states.  Language specifically amended was that which had granted the President 

the authority to deploy the Armed Forces in order to restore public order following ―a natural disaster, 

epidemic, or other serious public health emergency, terrorist attack or incident[.]‖
315

  The President 

maintains the authority to deploy the Armed Forces in order ―to suppress, in a State, any insurrection, 

                                                      
307

 ERIC LARSON & JOHN PETERS, PREPARING THE U.S. ARMY FOR HOMELAND SECURITY: CONCEPTS, ISSUES, AND 

OPTIONS 244 (RAND 2001), http://www.rand.org/pubs/monograph_reports/MR1251/MR1251.AppD.pdf. 
308

 14 U.S.C.A. § 1 (West 2009); Maxwell, supra note 304, at 35; but c.f. id. at 36 n.22 (stating that in a time of war 

the Coast Guard ―falls under the Department of the Navy and therefore, arguably is subject to . . . [Posse Comitatus 

Act] like restrictions.‖).  
309

 10 U.S.C.A. § 379 (West Supp. 2010).   
310

 LARSON & PETERS, supra note 307.  
311

 10 U.S.C.A. §§ 332–333 (West 2010). 
312

 Id. § 332 (West 2010). 
313

 See id. § 333. 
314

 Pub. L. No. 109-364 § 1076 (2006), amended by Pub. L. No. 110-181, 122 Stat. 325 (2008) (relevant part 

codified as amended at 10 U.S.C. § 333 (West 2010)). 
315

 10 U.S.C §333 (2006) (amended 2008).  
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domestic violence, unlawful combination, or conspiracy‖ that ―hinders[,]… opposes or obstructs‖ the 

enforcement of state or U.S. laws such that citizens are denied constitutionally protected ―right[s], 

privilege[s], immunit[ies], or . . . protection[s].‖
316

  Thus, under this section of the Insurrection Statute, 

the President is likely unable to unilaterally deploy Armed Forces in response to insurrections that result 

from serious public health emergencies.  

 

viii. The Defense Production Act of 1950 

 

The Defense Production Act (DPA) of 1950
317

 authorizes resources for national defense and civil 

emergency preparedness and response.  Among other things, the DPA authorizes the President to demand 

that companies accept and prioritize government contracts that the President ―deems necessary or 

appropriate to promote the national defense . . . . ‖
318

  ―National defense‖ under the Act is defined to 

include critical infrastructure protection and restoration, as well as emergency preparedness activities 

authorized by the Stafford Act. The Department of Commerce has delegated DPA authority to the 

Secretary of Homeland Security.
319

 

 

B. SPECIFIC AUTHORITIES 

 

i. Quarantine Authority 

 

―The Surgeon General, with the approval of the Secretary [of Health and Human Services], is authorized 

to make and enforce such regulations as in his judgment are necessary to prevent the introduction, 

transmission, or spread of communicable diseases from foreign countries into the [United] States or 

possessions, or from one State or possession into any other State or possession.‖
320

  "Regulations 

prescribed under this section [may only] provide for the apprehension, detention, or conditional release of 

individuals . . . for the purpose of preventing the introduction, transmission, or spread of such 

                                                      
316

 Id.  
317

 64 Stat. 798 (codified as amended by the Defense Production Act Reauthorization of 2003, Pub. L. No. 108-195, 

117 Stat. 2892 (codified as amended at 50 U.S.C.A. app. § 2061-2170 (West 1991 & Supp. 2010))).  
318

 50 U.S.C.A. app. §2071(a) (West 1991 & Supp. 2010.). 
319

 Exec. Order No. 12,919, 59 Fed. Reg. 29,525 (June 7, 1994). 
320

 42 U.S.C.A. 264(a) (West 2003).  
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communicable diseases as may be specified from time to time in Executive orders of the President upon 

the recommendation of the Secretary, in consultation with the Surgeon General[.]"
321

  

 

The diseases for which a person may be subject to quarantine must be specified by the President through 

an executive order.  By executive order, those with the following diseases are subject to quarantine: 

―Cholera; Diphtheria; infectious Tuberculosis; Plague; Smallpox; Yellow Fever; and Viral Hemorrhagic 

Fevers (Lassa, Marburg, Ebola, Crimean-Congo, South American, and others not yet isolated or 

named).‖
322

  Also included is ―Severe Acute Respiratory Syndrome (SARS), which is a disease associated 

with fever and signs and symptoms of pneumonia or other respiratory illness [and] is transmitted from 

person to person predominantly by the aerosolized or droplet route, and, if spread in the population, 

would have severe public health consequences.‖
323

  

 

―Influenza caused by novel or reemergent influenza viruses that are causing, or have the potential to 

cause, a pandemic[,]‖ was added to the list of diseases warranting quarantine on April 1, 2005.
324

   

 

a. Foreign Quarantine Regulations 

 

―Whenever the Surgeon General determines that by reason of the existence of any communicable disease 

in a foreign country there is a serious danger of introduction of such disease into the United States, and 

that this danger is so increased by the introduction of persons or property from such country[,] . . . the 

Surgeon General, in accordance with regulations approved by the President,‖ has ―the power to prohibit . . 

. the introduction of persons and property from such countries or places as he shall designate in order to 

avert such danger, and for such period of time as he may deem necessary for such purpose.‖
325

  

 

―To protect the military and naval forces and war workers of the United States, in time of war, against any 

communicable disease specified in Executive orders [see Part B Section III.B. i Quarantine Authority of 

this Handbook], . . . the Secretary [of Health and Human Services], in consultation with the Surgeon 

General, is authorized to provide by regulations for the apprehension and examination, in time of war, of 

any individual reasonably believed (1) to be infected with such disease and (2) to be a probable source of 

infection to members of the Armed Forces of the United States or to individuals engaged in the 

                                                      
321

 42 U.S.C.A. § 264(a). 
322

 Exec. Order No. 13,295, 68 Fed. Reg. 17,255 (April 4, 2003).  
323

 Exec. Order No. 13,295, 68 Fed. Reg. 17,255 (April 4, 2003). 
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 Exec. Order No. 13,375, 70 Fed. Reg. 17,299 (April 1, 2005). 
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 42 U.S.C.A. § 265 (West 2003). 
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production or transportation of arms, munitions, ships, food, clothing, or other supplies for the Armed 

Forces. Such regulations may provide that if upon examination any such individual is found to be so 

infected, he may be detained for such time and in such manner as may be reasonably necessary.‖
326

  

 

 ―[T]he Surgeon General shall control, direct, and manage all United States quarantine stations‖ for the 

purpose of preventing the ―introduction of communicable diseases into the States and possessions of the 

United States.‖
327

 

 

 ―Any consular or medical officer of the United States, designated for such purpose by the Secretary, shall 

make reports to the Surgeon General . . . of the health conditions at the port or place at which the officer 

is stationed[;]‖ and it is the ―duty of customs officers and of Coast Guard officers to aid in the 

enforcement of quarantine rules and regulations[.]‖
328

 

 

The contents of bills of health for vessels at any foreign port or in a state or possession are to include the 

―sanitary history and condition of said vessel, and shall state that it has in all respects complied with the 

regulations prescribed‖ in that section.
329

 

 

―The Secretary [of Health and Human Services] is authorized to accept from State and local authorities 

any assistance in the enforcement of quarantine regulations . . . . The Secretary shall also assist States and 

their political subdivisions in the prevention and suppression of communicable diseases and with respect 

to other public health matters, shall cooperate with and aid State and local health authorities in the 

enforcement of their quarantine and other health regulations, and shall advise the several States on matters 

relating to the preservation and improvement of the public health.‖
330

  

 

The Director of the Centers for Disease Control is authorized to detain, isolate, or place a person under 

surveillance whenever the Director has reason to believe that any arriving person is infected with or has 

been exposed to cholera or suspected cholera, diphtheria, infectious tuberculosis, plague, suspected 

smallpox, yellow fever, suspected viral hemorrhagic fevers, new or re-emergent influenza strains, or any 

other communicable illness that may be added in the future to the list of qualifying communicable 

                                                      
326

 42 U.S.C.A. § 266. 
327

 Id. § 267(a).  
328

 42 U.S.C.A. § 268.  
329

 Id. § 269(a). 
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 42 U.S.C.A. § 243(a) (West 2003).  
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diseases contained in Executive Order 13295.
331

  For any such person the Director may ―order 

disinfection or disinfestation, fumigation, as he/she considers necessary to prevent the introduction, 

transmission or spread of the listed communicable diseases.‖
332

  The Director may also order disinfection, 

fumigation, and/or disinfestations of a ―carrier or article or thing on board the carrier [that] is or may be 

infected or contaminated with a communicable disease[.]‖
333

   

 

―Any person detained in accordance with quarantine laws . . . may be treated and cared for by the Public 

Health Service.‖
334

  Such persons may also receive care and treatment from public or private medical or 

hospital facilities at the expense of the Service.
335

   

 

b. Interstate Quarantine Regulations 

 

―Whenever the Director of the Centers for Disease Control and Prevention determines that the measures 

taken by health authorities of any State or possession (including political subdivisions thereof) are 

insufficient to prevent the spread of any communicable diseases from such State or possession to any 

other State or possession, he/she may take such measures to prevent such spread of the diseases as he/she 

deems reasonably necessary, including inspection, fumigation, disinfection, sanitation, pest 

extermination, and destruction of animals or articles believed to be sources of infection.‖
336

  

 

―A person who has a communicable disease in the communicable period‖ is prohibited from traveling 

―from one State or possession to another without a permit from the health officer of the State, possession, 

or locality of destination, if such permit is required under the law applicable to the place of 

destination.‖
337

  

 

There are specific travel restrictions concerning any person who is in the ―communicable period of 

cholera, plague, smallpox, typhus or yellow fever, or who, having been exposed to any such disease, is in 

                                                      
331

 42 C.F.R. § 71.32(a) (2009). 
332
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 42 U.S.C.A. § 249(a) (West 2003).  
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the incubation period[.]‖
338

 ―No such person shall travel from one State or possession to another, or on a 

conveyance engaged in interstate traffic,‖ without the written permission of the Surgeon General.
339

  

 

―The master of any vessel or person in charge of any conveyance engaged in interstate traffic, on which a 

case or suspected case of a communicable disease develops shall as soon as practicable, notify the local 

health authority at the next port of call, stations or stop, and shall take such measures to prevent the 

spread of the disease as the local health authority directs.‖
340

 

 

c. Restricted Movement between States 

 

If the law of the destination point requires, a person who has a communicable disease in the 

communicable period may only travel from one state to this destination with a permit from the health 

officer of the destination state or locality.
341

   

 

There are specific travel restrictions concerning any person who is in the communicable period of cholera, 

plague, smallpox, typhus or yellow fever, or who, having been exposed to any such disease, is in the 

incubation period.  ―No such person shall travel from one State or possession to another or on a 

conveyance engaged in interstate traffic, without a written permit from the Surgeon General or his/her 

authorized representative.‖
342

    

 

ii. Establishment of Hospitals 

 

―The Surgeon General, pursuant to regulations, shall, . . . with the approval of the President, select 

suitable sites for and establish . . . institutions, hospitals, and stations in the States and possessions of the 

United States[,]‖ which, in the Surgeon General‘s judgment, ―are necessary to enable the [Public Health] 

Service to discharge its functions and duties[.]‖
343

  

 

iii. Public Health Service 
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 42 C.F.R. §70.5. 
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 Id. § 70.5(a)(1). 
340
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Any person detained by the Public Health Service under the quarantine laws or as a result of a request 

from the Immigration and Naturalization Service ―may be treated and cared for by the Public Health 

Service.‖
344

  Those otherwise not eligible for treatment at a Public Health Service institute may, in 

emergency cases and under the guidance of the regulations of the Surgeon General, be admitted for 

temporary treatment or care.
345

   

 

 

 

iv. Advance Registration of Health Profession Volunteers 

 

The Secretary of Health and Human Services was directed under the Public Health Service Act to ―link 

existing State verification systems to maintain a single national interoperable network of systems, each 

system being maintained by a State or group of States, for the purpose of verifying the credentials and 

licenses of health care professionals who volunteer to provide health services during a public health 

emergency.‖
346

   

 

This verification network is to include information about each volunteer, such as information that would 

allow the health professional to be identified and contacted rapidly, and the credentials, certifications, and 

licenses held by the volunteer.  The network is also to contain the name of any ―member of the Medical 

Reserve Corps, the National Disaster Medical System, and any other relevant federally-sponsored or 

administered programs determined necessary by the Secretary.‖
347

  

 

The Secretary ―shall encourage States to establish and implement mechanisms to waive the application of 

licensing requirements applicable to health professionals, who are seeking to provide medical services 

(within their scope of practice), during a national, State, local, or tribal public health emergency upon 

verification that such health professionals are licensed and in good standing in another State and have not 

been disciplined by any State health licensing or disciplinary board.‖
348

  

 

For additional information, see Part C Section IV.C (Hospital Licensing and Credentialing of Hospital 

Medical Staff) of this Handbook. 
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v. Strategic National Stockpile (SNS) 

 

―The Secretary [of Health and Human Services], in collaboration with the Director of the Centers for 

Disease Control and Prevention, and in coordination with the Secretary of Homeland Security, . . . shall 

maintain a stockpile or stockpiles of drugs, vaccines, and other biological products, medical devices, and 

other supplies in such numbers, types, and amounts as are determined by the Secretary to be appropriate 

and practicable, taking into account other available sources, to provide for the emergency health security 

of the United States, including the emergency health security of children and other vulnerable 

populations, in the event of a bioterrorist attack or other public health emergency.‖
349

  

 

The DHHS Secretary is responsible for reviewing and revising the stockpile‘s contents periodically to 

―ensure that emerging threats, advanced technologies, and new countermeasures are adequately 

considered;‖ and for devising plans, in consultation with public and private health care providers and the 

appropriate federal, state and local agencies ―for the effective and timely supply-chain management of the 

stockpile[.]‖
350

  

 

The DHHS Secretary has discretion to deploy the stockpile and must do so at the request of the Secretary 

of Homeland Security whenever it is needed ―to respond to an actual or potential emergency[.]‖
351

  

 

vi. Medicare, Medicaid, and State Children’s Health Insurance Program 

(SCHIP) Waivers 

 

Section 1135 of the Social Security Act
352

 authorizes the Secretary of Health and Human Services to  

temporarily waive or modify the application of certain regulatory requirements for health care facilities in 

geographical areas in and during which there exists:   

 

 a Public Health Emergency declared by the Secretary pursuant to Section 319 of the Public 

Health Service Act;
353

 and  

                                                      
349

 42 U.S.C.A. § 247d-6b(a)(1) (West  Supp. 2010). 
350

 42 U.S.C.A. § 247d-6b(2)(D) & (E). 
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5 (West Supp. 2010).  



For Educational Use Only 

103 

 

 an emergency or disaster declared by the President pursuant to the National Emergencies Act (see 

Part B Section III.A.iii. of this Handbook) or the Robert T. Stafford Disaster Relief and 

Emergency Assistance Act (see Part B Section III.A.iv. of this Handbook).   

 

Examples of requirements that may be temporarily waived or modified through a ―Section 1135 waiver‖ 

include those under Medicare, Medicaid, and the Children‘s Health Insurance Program (SCHIP) 

pertaining to:  

 conditions of participation, other certification requirements, program participation requirements, 

and pre-approval requirements for health care providers;  

 requirements that health care professionals be licensed in the state in which they provide such 

services under certain conditions;  

 sanctions for certain directions or relocations and transfers that otherwise would violate the 

Emergency Medical Treatment and Active Labor Act (EMTALA);  

 sanctions related to federal physician self-referral prohibitions;  

 deadlines and timetables for the performance of required activities;  

 limitations on certain payments for health care items and services furnished to individuals 

enrolled in a Medicare+Choice plan by health care professionals or facilities not included under 

such plan; and  

 sanctions and penalties arising from noncompliance with certain HIPAA privacy regulations.
354

   

 

The Secretary may make such waivers or modifications of requirements retroactive to the beginning of 

the declared emergency period or any subsequent date in such period specified by the Secretary.
355

  Such 

waivers or modifications of requirements terminate upon:  

 

 the termination of the underlying declared disaster or emergency; or  

 60 days after the waiver or modification is published, unless the DHHS Secretary extends the 

waiver or modification pursuant to law.
356

   

 

The purpose of Section 1135 waivers is to enable the Secretary to ensure to the maximum extent feasible:  

 

                                                                                                                                                                           
353

 42 U.S.C.A. § 247d(a) (West 2003).  
354

 42 U.S.C.A. §1320b–5(b)(1)–(7) (West Supp. 2010).   
355

 Id. §1320b–5(c). 
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 Id. §1320b–5(e). 
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 ―that sufficient health care items and services are available to meet the needs of individuals in 

area[s]‖
357

 affected by a declared disaster or emergency who are enrolled in Medicare, Medicaid, 

or SCHIP; and 

 that health care providers who provide goods or services in good faith may ―be reimbursed for 

such items and services and exempted from sanctions‖ if they are not able to comply with 

program requirements during a declared disaster or emergency, ―absent any determination of 

fraud or abuse.‖
358

  

 

vii. Emergencies Involving Chemical or Biological Weapons of Mass Destruction 

 

The Attorney General may request assistance directly from the Department of Defense, in response to an 

emergency that involves a chemical or biological weapon of mass destruction and is beyond the 

capabilities of civilian authorities to handle.
359

  Such assistance includes identifying, monitoring, 

containing, disabling, and disposing of the weapon.  Direct law enforcement assistance—such as 

conducting an arrest, searching or seizing evidence of certain criminal violations, or direct participation in 

the collection of intelligence for law enforcement purposes—is not authorized unless such assistance ―is 

considered necessary for the immediate protection of human life, and civilian law enforcement officials 

are not capable of taking the action[,]‖ and ―[t]he action is otherwise authorized[.]‖
360

  

 

viii. Transactions Involving Nuclear Materials 

 

Federal law defines prohibited transactions involving nuclear materials.
361

  Nuclear material is defined as 

any material containing plutonium, uranium (in a form or isotope not found in nature), enriched uranium, 

or uranium 233.  The Attorney General is authorized to request Department of Defense law enforcement 

assistance when enforcing the statutory prohibitions concerning nuclear material transactions.  The 

Attorney General‘s authority includes the ability to arrest and conduct searches—without violating the 

Posse Comitatus Act—when both the Attorney General and Secretary of Defense agree that an 

―emergency situation‖ exists and the Secretary of Defense determines that the requested assistance will 

                                                      
357

 42 U.S.C.A. §1320b-5(a)(1).  
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not impede military readiness.
362

  An emergency situation is defined as a circumstance ―(A) that poses a 

serious threat to the interests of the United States; and (B) in which: (i) enforcement of the law would be 

seriously impaired if the assistance were not provided; and (ii) civilian law enforcement personnel are not 

capable of enforcing the law.‖
363

  The statute also authorizes DOD personnel to engage in ―such other 

activity as is incidental to the enforcement of this section, or to the protection of persons or property from 

conduct that violates this section.‖
364

  

 

ix. The Comprehensive Environmental Response, Compensation, and Liability 

Act (CERCLA) and the Federal Water Pollution Control Act (Clean Water 

Act) 

 

The Comprehensive Environmental Response, Compensation, and Liability Act (CERCLA)
365

 and the 

Federal Water Pollution Control Act (Clean Water Act)
366

 establish federal authority to respond to the 

release of hazardous substances, pollutants, or contaminants that cause an imminent and substantial 

danger to public health or welfare.
367

  

 

x. The Communications Act of 1934 

 

The Communications Act of 1934
368

 gives the federal government authority to grant temporary authority 

to operate radio frequency devices, i.e., a federal agency may establish a radio station under a temporary 

permit to provide public service announcements in the aftermath of an emergency.
369

  The President may 

direct the National Communications System to engage in ―emergency response, restoration, and recovery 

of the telecommunications infrastructure.‖
370

 

 

xi. Volunteer Services 

 

There are some exceptions to the general statutory prohibition against accepting voluntary services that 

authorize the assistance of volunteer workers, such as in ―emergencies involving the safety of human life 

                                                      
362

 18 U.S.C.A. § 831(e)(1)(A).  
363
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364

 Id. § 831(e)(3)(B).  
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 42 U.S.C.A. §§ 9601–9675 (West 2005 & Supp. 2010). 
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 33 U.S.C.A. §§ 1251–1387 (West 2001 & Supp. 2010). 
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 See 42 U.S.C.A. § 9604(a) (West 2005).   
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 47 U.S.C.A. §§ 151–615b (West 2001 & Supp. 2010). 
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 Id. § 606(a) (West 2001).  
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or the protection of property.‖
371

 The Stafford Act authorizes the President to use the personnel of private 

disaster relief organizations and to coordinate volunteer assistance.
372

  Under the Congressional Charter of 

1905, the American Red Cross, a nonprofit organization under section 501(c)(3) of the Internal Revenue 

Code, and its chapters are a single national corporation organized for the purpose of maintaining a system 

of domestic and international disaster relief .
373

  

 

For more information on The Robert T. Stafford Act, see Part B Section III.A.iv. of this Handbook. 

 

xii. Federal Assistance to Local Law Enforcement 

 

If a law enforcement emergency exists within a state, the governor may request federal assistance for 

local law enforcement by applying to the Attorney General who, after consultation with the Director of 

the Office of Justice Assistance and appropriate members of the federal law enforcement community, will 

approve or deny the assistance within 10 days of receiving the application.  The term ―law enforcement 

emergency‖ is defined as ―an uncommon situation which requires law enforcement, which is or threatens 

to become of serious or epidemic proportions, and with respect to which State and local resources are 

inadequate to protect the lives and property of citizens or to enforce the criminal law . . . . ‖
374

   

 

The criteria by which the Attorney General will determine whether federal assistance is needed include: 

 ―the nature and extent of such emergency throughout a State or in any part of a State, 

 the situation or extraordinary circumstances which produced such emergency,  

 the availability of State and local criminal justice resources to resolve the problem, 

 the cost associated with the increased Federal presence, 

 the need to avoid unnecessary Federal involvement and intervention in matters primarily of State 

and local concern, and 

 any assistance which the State or other appropriate unit of government has received, or could 

receive, under any provision of Title I of the Omnibus Crime Control and Safe Streets Act of 

1968 . . . . ‖
375
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Generally, the federal law enforcement community has no authority to enforce state law, and, 

therefore, must derive its authority from state statute.
376

  

 

In Maryland, federal law enforcement officers may exercise authority under section 2-104 of Maryland‘s 

Code of Criminal Procedure and have the same authority and immunity as state police officers.
377

  

However, even after federal law enforcement assistance is granted, the federal law enforcement 

community possesses no authority over the applicant state‘s police forces and criminal justice system.
378

  

 

For additional information, see Part B Section II.A.iv (Additional Powers of the Governor in the Event of 

a Public Emergency) of this Handbook. 

 

xiii. Intelligence Reform and Terrorism Prevention Act of 2004, Mutual Aid 

Provisions  

 

The Intelligence Reform and Terrorism Prevention Act of 2004 was enacted to streamline the intelligence 

community and reform the intelligence-gathering activities of the United States.
379

  As part of achieving 

these goals, the Act authorizes the creation of mutual aid agreements between Maryland, Virginia, and the 

District of Columbia for the purpose of responding to or mitigating any emergency in the National Capital 

Region.  The National Capital Region refers to ―the geographic area located within the boundaries of (A) 

the District of Columbia, (B) Montgomery and Prince Georges Counties in the State of Maryland, (C) 

Arlington, Fairfax, Loudoun, and Prince William Counties and the City of Alexandria in the 

Commonwealth of Virginia, and (D) all cities and other units of government within the geographic areas 

of such District, Counties, and City.‖
380

  The Act defines an emergency as any ―major disaster or 

emergency declared by the President, or a state of emergency declared by the mayor of the District of 

Columbia, the Governor of the State of Maryland or the Commonwealth of Virginia, or the declaration of 

a local emergency by the chief operating officer of a locality . . . that triggers mutual aid under the terms 

of a mutual aid agreement.‖
381
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 2 U.S. Op. Off. Legal Counsel 47, 47–50 (1978).   
377

 MD. CODE ANN., CTS. & JUD. PROC. § 5-611 (West 2002).   
378

 42 U.S.C.A. § 10503(b) (West 2001 & Supp. 2004). 
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a. Type of Assistance 

 

Each jurisdiction may request or provide assistance with ―law enforcement, fire, rescue, emergency health 

and medical services, transportation, communications, public works and engineering, mass care, and 

resource support . . . ‖ for responding to or preparing for an emergency, or for training.
382

  The Act 

defines ―training‖ as ―emergency and public service event-related exercises, testing, or other activities 

using equipment and personnel to simulate performance of any aspect of the giving or receiving of aid by 

National Capital Region jurisdictions during emergencies or public service events, such actions occurring 

outside actual emergency or public service event periods.‖
383

  

 

b. Liability of Aid-Rendering Jurisdictions 

 

Generally, if a responding party renders aid or fails to render aid under a mutual aid agreement, the party, 

along with any of its officers or employees, is liable for any act or omission that occurs, but only to the 

extent permitted under the laws of the aid-rendering party‘s state.
384

  Any action against an aid-rendering 

party must be brought under the laws and procedures of the aid-rendering party‘s jurisdiction.
385

  

 

c. Compensation 

 

Each party to a mutual aid agreement must ―provide for the payment of compensation and death benefits 

to injured members of the emergency forces of that party and representatives of deceased members of 

such forces if such members sustain injuries or are killed while rendering aid . . . ‖ to a party state, or 

while ―engaged in training activities.‖
386

  The payment of compensation or of death benefits must be ―in 

the same manner and on the same terms as if the injury or death were sustained within‖ the party‘s own 

jurisdiction.
387

  

 

No party can be liable under the law of any other state but its own for providing compensation and death 

benefits.
388
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xiv. NIMS Compliance 

In 2003, the President issued Homeland Security Presidential Directive 5 (HSPD-5), ―Management of 

Domestic Incidents,‖ which directed the Secretary of Homeland Security to develop and administer the 

National Incident Management System (NIMS).
389

  NIMS introduced a standardized approach to incident 

management and response providing a consistent nationwide template to enable all levels of government, 

nongovernmental organizations, and the private sector to work together to prevent, protect against, 

respond to, and recover from the effects of incidents, regardless of cause, size, location, or complexity.  

NIMS is essentially a living document containing best practices and procedures intended to provide the 

mechanisms for the further development and refinement of national guidelines, protocols, systems, and 

technologies.  More specifically, NIMS focuses on creating standardization of emergency response 

procedures, designing interoperability guidance for equipment and technologies, and providing guidance 

relating to information and publication management.  

All federal departments and agencies are required to adopt NIMS and to use it in their individual incident 

management programs and activities, as well as in support of all actions taken to assist state, tribal, and 

local governments. The directive further requires federal departments and agencies to make adoption of 

NIMS by state, tribal, and local organizations a condition for federal preparedness assistance (through 

grants, contracts, and other activities).  FEMA monitors state compliance with NIMS and implements 

training programs to support state and local governments‘ transition to NIMS. 

By executive order, Maryland adopted NIMS as its standard for incident management in 2005.  All 

Maryland government agencies are required to adopt NIMS as a basis for command and control of 

emergency incidents in cooperation with local jurisdictional response partners.  MEMA, in coordination 

with the Governor‘s Office for Homeland Security, coordinates an Incident Command System/NIMS 

training program utilizing a multi-disciplinary, all-hazards approach.
390

  NIMS does not take command 

away from state and local authorities.  MEMA emphasizes that NIMS ―represents a core set of doctrine, 

concepts, principles, terminology, and organizational processes to enable effective, efficient, and 

collaborative incident management at all levels.‖  According to FEMA, NIMS simply provides the 

framework to enhance the ability of responders, including the private sector and NGOs, to work together 

more effectively.  The federal government supports state and local authorities when their resources are 

                                                      
389

 FEMA, NATIONAL INCIDENT MANAGEMENT SYSTEM 1 (Dec. 2008), available at 

http://www.fema.gov/pdf/emergency/nims/NIMS_core.pdf  (last visited June 21, 2010).  
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 See Maryland NIMS/ICS‘s guidance page for specific guidance regarding Maryland‘s implementation of NIMS, 
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overwhelmed or anticipated to be overwhelmed.  Federal departments and agencies respect the 

sovereignty and responsibilities of local, tribal, and state governments while rendering assistance.  The 

intention of the federal government in these situations is not to command the response, but rather to 

support the affected local, tribal, and/or state governments. 

MEMA requires all jurisdictions to comply with NIMS in the short term by adopting the National 

Incident Command System.
391

  MEMA also created a ―NIMS Implementation Strategy,‖ outlining 

department/agency responsibilities and requirements in Maryland.
392

  NIMS practices will be uniformly 

incorporated into articulated state and local protocols over the next several years.  To ensure compliance, 

Maryland agencies and local governments should be familiar with NIMS content to the extent it is 

incorporated into emergency response procedures and to the extent that NIMS implementation and 

training throughout the state effects local response efforts.  

xv. Liability of the Federal Government 

 

The federal government is not liable for any claim based upon action or inaction in regard to a discretion 

or duty in response to a disaster under the Stafford Act.
393

  Outside the context of the Stafford Act, the 

federal government may also be immune under the exceptions to the Federal Tort Claims Act,
394

 if the 

employee of the government exercises ―due care, in the execution of a statute or regulation, whether or 

not such statute or regulation be valid, or based upon the exercise or performance or the failure to exercise 

or perform a discretionary function or duty on the part of a federal agency or an employee of the 

Government, whether or not the discretion involved be abused.‖
395
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 The Incident Command System (ICS) is a standardized, on-scene, all-hazards incident management approach 

that: allows for the integration of facilities, equipment, personnel, procedures, and communications operating within 
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―Incident Command System,‖ available at http://www.fema.gov/emergency/nims/IncidentCommandSystem.shtm 

(last visited June 21, 2010).  
392

 NIMS Implementation Strategy, available at 

http://www.mema.state.md.us/NIMS/content/pdfs/NIMS_Plan%20FINAL.pdf (last visited June 21, 2010).  
393

 42 U.S.C.A. § 5148 (West 2003). 
394

 28 U.S.C.A. §§ 2671–2680 (West 2006 & Supp. 2010). 
395

 Id. § 2680(a) (West 2006).  
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PART C: SELECT TOPICS 

 

Public health emergencies raise a host of routine and novel legal topics and issues for state and local 

governments responding to such emergencies.  This section of the Handbook analyzes a selection of 

legal topics and issues that may arise during a governmental response to a public health emergency 

affecting the State of Maryland and its local jurisdictions.  The specific topics and issues analyzed in this 

part include those related to: 

 measures taken by state, local, and federal authorities to hinder the spread of disease or other 

public health hazards, including: 

1) social distancing measures such as quarantines and isolation,  

2) compulsory medical examination, testing, vaccination, and treatment, and 

3) public health security measures taken at ports of entry;  

 liability and immunity of participants in a governmental response to a public health emergency; 

 information privacy and reporting requirements under federal and Maryland law;  

 professional licensing and compelled service of health care providers;  

 property and contractual interests; and 

 orders issued by state and local officials during public health emergencies, including:  

1) the procedures required for state and local officials to issue and enforce such orders, 

2) the powers and authorities that various state and local law enforcement officials have to 

enforce such orders, and 

3) the procedures for adjudications conducted under such orders. 
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I. QUARANTINE AND ISOLATION AND COMPULSORY TESTING  

 

A. QUARANTINE AND ISOLATION 

 

i. State Quarantine Authority 

 

a. Catastrophic Health Emergencies Act 

 

After proclaiming a catastrophic health emergency under the provisions of the CHE Act, the Governor 

may order the Secretary of Health and Mental Hygiene or other designated official to establish places of 

isolation and quarantine and to require individuals to go to and remain in them.
396

  Pursuant to a hearing 

requested on the isolation or quarantine order, the state circuit courts may issue an order that authorizes a 

quarantine for up to thirty (30) days at a time, and prior to the order‘s expiration, the Secretary of Health 

and Mental Hygiene or the other designated official may ―request the court to continue the isolation or 

quarantine for additional 30-day periods.‖
397

  The circuit court must use the standard as outlined in state 

law (discussed below under Part C Section I.A.i.b. Process Required to Impose Quarantine), and 

determine whether the directive should be continued for another 30 days.
398

   

 

The Secretary of Health and Mental Hygiene may also order isolation or quarantine without the 

Governor‘s issuing an order if the Secretary determines that ―the disease or outbreak can be medically 

contained by the Department and appropriate health care providers[.]‖
399

 

 

If the Secretary orders an adult to receive medical treatment or testing to comply with an order issued by 

the Governor under the authority of the CHE Act, and the individual refuses, the Secretary can order the 

individual to be isolated and quarantined.
400

  

 

Finally, the Secretary can direct law enforcement officers to enforce or execute isolation and quarantine 

orders.
401

  Furthermore, any individual knowingly and willfully failing to comply with an isolation or 

quarantine order may be found guilty of a misdemeanor and sentenced to serve not more than 1 year in 

                                                      
396

 MD. CODE ANN., PUB. SAFETY § 14-3A-03(b)(3)(iii)–(iv) (West Supp. 2009). 
397

 Id. § 14-3A-05(d)(2).   
398

 Id. § 14-3A-05(c)(5); see also MD. CODE ANN., HEALTH-GEN. §§ 18-906(b)(5)(iii) & (iv) (West 2009). 
399

 MD. CODE ANN., HEALTH-GEN. § 18-905(b). 
400

 Id. § 18-907(a); MD. CODE. ANN., PUB. SAFETY § 14-3A-08. 
401

 MD. CODE. ANN., HEALTH-GEN. § 18-905(a)(3). 
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prison or pay a fine of up to either $3,000 (for violating the Secretary‘s order) or $5,000, or both (for 

violating the Secretary‘s order when the Governor ordered the Secretary to issue an isolation or 

quarantine order).  

 

For additional information, see Part B Section II.A.iii (Powers of the Governor, Catastrophic Health 

Emergencies Act); and Part B Section II.C.iv.p (Powers and Duties of the Secretary of Health and Mental 

Hygiene, The Secretary May Require Isolation or Quarantine) of this Handbook.  The Secretary may 

require isolation or quarantine as set forth in MD. CODE. ANN., HEALTH-GEN. § 18-905, but must follow 

certain prescribed steps. 

 

b. Process Required to Impose Isolation or Quarantine 

 

In order to impose isolation or quarantine, the Secretary of Health and Mental Hygiene must issue a 

directive that names the individual(s) to be isolated or quarantined, the location, the date and time it is to 

begin, the reason for it, the ―suspected deadly agent causing the outbreak or disease, if known[,]‖ and 

―[t]he availability of a hearing to contest the directive.‖
402

  Finally, the notice of isolation or quarantine 

must be given to those affected prior to the effective date of the isolation or quarantine.
403

  However, ―[i]f 

the Secretary or other designated official determines that the notice required is . . . impractical because of 

the number of individuals or geographical areas affected, the Secretary or other designated official shall 

ensure that the affected individuals are fully informed of the directive using the best possible means 

available.‖
404

  

 

c. Challenging Isolation or Quarantine Orders 

 

An individual or group of individuals isolated or quarantined may request a hearing in circuit court to 

challenge the isolation or quarantine.
405

  Under this section, a request for a hearing does not ―stay or 

enjoin an isolation or quarantine directive.‖
406

  In general, the court must conduct the hearing within three 

days of receiving a hearing request.
407

  However, if the Secretary of Health and Mental Hygiene 

                                                      
402

 MD. CODE. ANN., HEALTH-GEN. § 18-906(a)(1)–(2), MD. CODE. ANN., PUB. SAFETY § 14-3A-05.  
403

 MD. CODE ANN., PUB. SAFETY § 14-3A-05(b)(2). 
404

 Id. § 14-3A-05(b)(3)(i). 
405

 MD. CODE ANN., HEALTH-GEN. § 18-906(b)(1).  The process for challenging and the standard for granting an 

order for isolation or quarantine are also detailed in MD. CODE ANN., PUB. SAFETY § 14-3A-05(c) (West Supp. 

2009). 
406

 Id. § 18-906(b)(2).   
407

 Id. § 18-906(b)(3).   
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demonstrates ―extraordinary circumstances,‖ which make that impracticable, the court may extend the 

timeframe for the hearing.
408

  When granting or denying a request for extension, the court must consider, 

―the rights of the affected individual, the protection of the public health, the severity of the catastrophic 

health emergency, and the availability, if necessary, of witnesses and evidence.‖
409

  The court will grant a 

petition for release from isolation or quarantine unless it determines the isolation or quarantine order is 

―necessary and reasonable to prevent or reduce the spread of the disease or outbreak believed to have 

been caused by the exposure to a deadly agent.‖
410

  Challengers to isolation and quarantine directives are 

entitled to appointed counsel.
411

  

 

d. Adjudication of Challenges to Isolation or Quarantine Orders 

 

The Maryland Court of Appeals was charged with enacting emergency rules to efficiently adjudicate any 

challenge to a quarantine order.
412

  Under these rules, ―[a]n individual or group of individuals required to 

go to or remain in a place of isolation or quarantine . . . may contest the isolation or quarantine by filing a 

petition for relief with the Clerk of the Court of Appeals.‖
413

  After the petition is filed, the Chief Judge of 

the Court of Appeals will assign the case ―to a judge of any circuit court to hear the action‖ and set ―the 

date, time, and location‖ of the hearing, or direct the Clerk of the court to do so.
414

  The Clerk then 

provides ―a copy of the petition and a notice of the date it was filed‖ to the Secretary or other designated 

official and counsel for the Department of Health and Mental Hygiene ―no later than the day after the 

petition was filed[.]‖
415

  If the Secretary does not answer the petition, the allegations are presumed to be 

denied.
416

  The rules further establish that the court will appoint the petitioner‘s counsel, if the petitioner 

does not have counsel and does not decline court appointed counsel, and may direct the Secretary to pay 

the appointed counsel‘s reasonable fees and costs.
417

   

 

The court must hold the hearing within three days of receiving a petition, unless it elects to extend that 

time period to accommodate a request for extension from either the Secretary or petitioner, or because 

                                                      
408

 MD. CODE ANN., HEALTH-GEN.  § 18-906(b)(4)(i).   
409

 Id. § 18-906(b)(4)(ii).   
410

 Id. § 18-906(b)(5).   
411

 Id. § 18-906(c); MD. CODE. ANN., PUB. SAFETY § 14-3A-05(f)(2). 
412

 MD. CODE ANN., HEALTH-GEN. § 18-906(d); MD. CODE. ANN., PUB. SAFETY § 14-3A-05(f)(3). 
413

 Md. Rule 15-1103(a) (West 2010).   
414

 Md. Rule 15-1103(b). 
415

 Md. Rule 15-1103(c).  
416

 Md. Rule 15-1103(d).   
417

 Md. Rule 15-1104(a). 
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time is needed to consolidate ―actions, claims, and issues‖ into one proceeding.
418

 The court may accept 

pleadings and other filings by courier, fax, and e-mail, and allow the parties to attend the proceedings 

through telephone conference, closed-circuit television, or other means determined by the court to be the 

―fair and effective adjudication of the proceedings[.]‖
419

  Furthermore, the court is permitted to waive 

―strict application of the rules of evidence other than those relating to the competency of witnesses and 

lawful privileges.‖
420

  

 

Md. Rule 15-1105(a) sets forth the court‘s considerations for rendering a decision and the legal standard 

for the decision and order.
421

  These considerations include how the disease is transmitted, the ―degree of 

contagion‖ associated with exposure, the ―degree of public exposure,‖ ―the risk and severity‖ of the 

results of exposure, whether the petitioner has actually been exposed, the risks of enjoining the Secretary 

from ordering the isolation or quarantine, and ―any other material facts.‖
422

  ―The court shall order the 

release of the petitioner unless the court finds by a preponderance of the evidence that the Secretary‘s 

directive to isolate or quarantine is necessary and reasonable under the circumstances to prevent or reduce 

the spread of the disease or outbreak believed to have been caused by exposure to a deadly agent.‖
423

  

 

After the hearing, the court must prepare a statement of reasons for its decision and then within one 

business day produce a written order for the Secretary or the Secretary‘s designee to serve on the 

petitioner.
424

 The order may direct isolation or quarantine for a time period up to thirty (30) days, must 

identify the individuals subject to the confinement, and express the findings of fact and conclusions of 

law by reference to the decision.
425

  A party subject to such an order may appeal the decision of the circuit 

court.
426

  In the event the court orders a petitioner released, the court may stay the order pending an appeal 

by the Secretary.
427

  Lastly, if the Secretary moves for an extension of the initial isolation or quarantine 

order, the court must grant another hearing unless the individuals subject to the quarantine consent.
428

  

 

 

                                                      
418

 Md. Rule 15-1104(b)–(c).   
419

 Md. Rule 15-1104(d). 
420

 Md. Rule 5-101(c)(8) (2009); Md. Rule 15-1104(d)(3). 
421

 Md. Rule 15-1105(a). 
422

 Md. Rule 15-1105(a)(1)–(7). 
423

 Md. Rule 15-1105(b). 
424

 Md. Rule 15-1105(c)–(d). 
425

 Md. Rule15-1105(d)(2)(B)–(D). 
426

 Md. Rule 15-1107. 
427

 Md. Rule 15-1105(e). 
428

 Md. Rule 15-1106. 
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e. Governor’s Authority to Quarantine Vessels 

 

―If the Governor has strong grounds to believe that‖ a ―malignant and contagious disease may be 

introduced into the State, the Governor may . . . quarantine a vessel that is entering State waters.‖
429

  

 

For additional information, see Part B Section II.A.iv.b (Governor‘s Authority to Exercise the Powers of a 

Local Governing Body) of this Handbook.  

 

ii. Local Quarantine Authority 

 

See Part B Section II.D (Local Public Health Powers) of this Handbook.  

 

iii. Federal Quarantine Authority 

 

―The Surgeon General, with the approval of the Secretary [of Health and Human Services], is authorized 

to make and enforce such regulations as in his judgment are necessary to prevent the introduction, 

transmission, or spread of communicable diseases from foreign countries into the [United] States or 

possessions, or from one State or possession into any other State or possession.‖
430

  

 

Regulations under this section are to ―provide for the apprehension, detention, or conditional release of 

individuals‖ to prevent ―introduction, transmission, or spread of such communicable diseases‖ that are 

―specified . . . in Executive Orders‖ drafted ―upon the recommendation of the Secretary, in consultation 

with the Surgeon General[.]‖
431

  

 

The diseases for which a person may be subject to quarantine must be specified by the President through 

an executive order.  By a 2003 executive order, individuals with the following are subject to quarantine: 

―Cholera; Diphtheria; infectious Tuberculosis; Plague; Smallpox; Yellow Fever; Viral Hemorrhagic 

Fevers (Lassa, Marburg, Ebola, Crimean-Congo, South American, and others not yet isolated or named)‖ 

and Severe Acute Respiratory Syndrome (SARS).
432

  Added to the list of diseases warranting quarantine 

                                                      
429

 MD. CODE ANN., HEALTH-GEN. § 18-212.1 (West 2009). 
430

 42 U.S.C.A. § 264(a) (West 2003). 
431

 Id. § 264(b). 
432

 Exec. Order No. 13,295, 68 Fed. Reg. 17,255 (April 4, 2003). 



For Educational Use Only 

118 

 

on April 1, 2005, was ―influenza caused by novel or re-emergent influenza viruses that are causing, or 

have the potential to cause, a pandemic.‖
433

    

 

a. Quarantine Regulations Relating to Communicable Diseases in 

Foreign Countries 

 

See Part B Section i. (Select Federal Public Health Powers, Quarantine Authority, Foreign Quarantine 

Regulations) of this Handbook.  

 

b. Interstate Quarantine Regulations 

 

See Part B Section i. (Select Federal Public Health Powers, Quarantine Authority, Interstate Quarantine 

Regulations) of this Handbook.  

                                                      
433

 Exec. Order No. 13,375, 70 Fed. Reg. 17,299 (April 1, 2005). 
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HAS A PROCLAMATION OF A CATASTROPHIC HEALTH EMERGENCY BEEN ISSUED? 

 

 Has the Governor issued a proclamation of a catastrophic health emergency pursuant to and 

in compliance with § 14-3A-02 of the Public Safety Article of the Maryland Code? 

 

o Has the Governor specifically authorized the Secretary or other designated officials to issue 

quarantine and isolation orders under § 14-3A-03(b)(3) of the Public Safety Article? 

 

OR 

 

o Has the Secretary, on his own initiative, issued a quarantine or isolation order pursuant to the 

Governor‘s proclamation under § 18-905(a)(1) and (b)(2) of the Health-General Article? 

 

 If the Governor has not issued a proclamation of a catastrophic health emergency: 

o Has the Secretary of Health and Mental Hygiene determined that a disease or outbreak 

believed to have been caused by exposure to a ―deadly agent‖ can be ―medically 

contained‖ by the Department of Health and Mental Hygiene and appropriate health care 

providers under § 18-905(a)(1)(ii) and (b)(2) of the Health-General Article of the 

Maryland Code? 

 

(If the answer to either question is “yes,” proceed.  If the answer to both questions is “no,” the 

isolation or quarantine order is invalid under the CHE Act.) 

 

DOES THE ORDER FOR ISOLATION OR QUARANTINE CONTAIN ALL OF THE REQUIRED ELEMENTS? 

 

 Pursuant to § 14-3A-05(a) and (b)(1)(i)-(vi) of the Public Safety Article and § 18-906(a)(2) of the 

Health-General Article of the Maryland Code, does the isolation or quarantine order specify: 

o ―The identity of the individual or group of individuals that are subject to isolation or 

quarantine; 

o The premises that are subject to isolation or quarantine; 

o The date and time when the isolation or quarantine starts; 

o The suspected deadly agent causing the outbreak or disease, if known; 

o The justification for the isolation or quarantine; and 

o The availability of a hearing to contest the directive.‖ 

 

(If the answer to this question is “yes,” proceed to the next checklist item.  If the order does not 

specify the elements above, it is invalid under the CHE Act.) 

CHECKLIST FOR ISOLATION AND QUARANTINE 

HEARINGS 

FOR ORDERS ISSUED UNDER THE CHE ACT 

CATASTROPHIC HEALTH EMERGENCIES ACT 

Q
U

IC
K

 L
O

O
K
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HAVE INDIVIDUALS OR GROUPS SUBJECT TO THE ORDER BEEN GIVEN PROPER NOTICE? 

 

 In compliance with § 14-3A-05(b)(2)(ii) of the Public Safety Article and § 18-906(a)(3)(i) of the 

Health-General Article of the Maryland Code, has notice of the isolation or quarantine been 

provided: 

o In writing; AND 

o Prior to the effective date of the isolation or quarantine? 

 

OR 

 

 Has the Secretary (or other designated official) determined that the ―notice required . . . is 

impractical because of the number of individuals or geographical areas affected;‖ AND 

 Ensured that affected individuals ―are fully informed of the directive using the best possible 

means available,‖ pursuant to § 14-3A-05(b)(3)(i) of the Public Safety Article and § 18-

906(a)(3)(ii) of the Health-General Article of the Maryland Code? 

 

(If the answer to either of the above questions is “yes,” proceed to the next checklist item.  If the 

above requirements have not been satisfied, individuals have not been given proper notice.) 

 

 

HAS A PETITION FOR RELIEF FROM THE ISOLATION OR QUARANTINE ORDER BEEN PROPERLY 

FILED, AND HAS A HEARING BEEN SCHEDULED IN A TIMELY MANNER? 

 

 Has an individual or group of individuals filed a petition for relief with the Clerk of the 

Court of Appeals, pursuant to Maryland Rule 15-1103(a) and § 18-906(b)(1) of the Health-

General Article of the Maryland Code? 

 

 Pursuant to Maryland Rule 15-1103(b), if the Court of Appeals has received a petition for relief, 

has the Chief Judge of the Court of Appeals or that judge’s designee entered an order: 

o Assigning the matter to a judge of any circuit court to hear the action; AND 

 

 Setting the date, time, and location of a hearing on the petition; OR 

 Directing the Clerk of the circuit court to which the matter has been assigned to 

promptly set the hearing and notify the parties? 

 

 Has the Clerk of the Court of Appeals provided ―a copy of the petition and a notice of the 

date that it was filed,‖ pursuant to Maryland Rule 15-1103(c): 

o To the Secretary of Health and Mental Hygiene and counsel for the Department of 

Health and Mental Hygiene;  

 

 AND 

 

o Were these materials provided ―no later than the day after the petition was filed?‖ 

 

 Once a petition has been assigned to a circuit court for a hearing, has the hearing been 

scheduled to be conducted ―within three days after the date that the petition was filed,‖ 
pursuant to Maryland Rule 15-1104(c)? 

Q
U
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K
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O

O
K
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 If the hearing has not been scheduled within three days from the circuit court’s receipt of 

the request, has the court extended the time for a hearing pursuant to Maryland Rule 15-

1104(c)(1)-(3) because: 

 

o The Secretary or other designated official has demonstrated that extraordinary circumstances 

exist that justify the extension; 

 

AND 

 

o The court has considered: 

 The rights of the affected individual or group of individuals; AND 

 The severity of the catastrophic health emergency; AND 

 The protection of the public health; AND 

 The availability of the necessary witnesses and evidence? 

 

(If the above requirements have been satisfied, proceed to the next checklist item.  If the above 

requirements have not been satisfied, the petition for relief has not been properly filed and/or a 

hearing has not been timely scheduled pursuant to the CHE Act’s requirements.) 

 

 

HAS THE COURT CONSIDERED THE FOLLOWING FACTORS AND STANDARD OF REVIEW IN 

DETERMINING WHETHER TO ISSUE AN ORDER AUTHORIZING ISOLATION OR QUARANTINE? 

 

 Pursuant to Maryland Rule 15-1105(a), has the court considered the following factors when 

making its decision to uphold an isolation or quarantine order issued under the CHE Act: 

o What are the ―means of transmission of the disease or outbreak that is believed to be 

caused by exposure to a deadly agent;‖ 

o What is ―the degree of contagion that is associated with exposure to the deadly agent;‖ 

o What is ―the degree of public exposure to the disease or outbreak;‖ 

o What are ―the risk and severity of the possible results from infection, injury, or death 

of an individual or group of individuals by a deadly agent;‖ 

o What is the likelihood that the petitioner or petitioners have been exposed to the 

suspected deadly agent; 

o What is the potential risk to the public health if the court enjoins the Secretary‘s order 

for isolation or quarantine or otherwise requires the immediate release of the petitioner or 

petitioners from isolation or quarantine; AND 

o Are there any other material facts that should be considered? 

 

 Has the Respondent demonstrated by a preponderance of the evidence that the isolation or 

quarantine of the Petitioner is ―necessary and reasonable under the circumstances to 

prevent or reduce the spread of the disease or outbreak believed to have been caused by exposure 

to a deadly agent‖ pursuant to Maryland Rule 15-1105(b)? 

 

(If the above requirements have been satisfied, proceed to the next checklist item.  If the Respondent 

has not met the “preponderance of the evidence” standard of review, the court must order the release 

of the Petitioner pursuant to Maryland Rule 15-1105(b).) 

 

Q
U
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IF THE COURT ISSUES AN ORDER UPHOLDING THE RESPONDENT’S ISOLATION OR QUARANTINE: 

 

 Pursuant to Maryland Rule 15-1105(d)(2)(C)-(D), does the Court’s Order: 

o ―Reasonably identify the isolated or quarantined individual or group of individuals‖ 

by name or by shared characteristics; AND 

o Specify ―all material findings of fact and conclusions of law‖ warranting isolation or 

quarantine? 

 

 Is the order in writing pursuant to Maryland Rule 15-1105(d)(1)(A)?  

 

 Has the order been ―served by the Secretary or the Secretary‘s designee on the individual or 

group of individuals specified in the order unless . . . [?]‖  Maryland Rule 15-1105(d)(2)(A). 

 

(If the court’s order does not meet the above requirements, it has not been properly issued.) 

 

 

MISCELLANEOUS CONSIDERATIONS: 

 

 If the affected individual could not appear personally at the gearing, was the court willing: 

 

o To accept ―pleadings and documentary evidence‖ challenging the order ―by courier, 

facsimile, or electronic mail,‖ pursuant to Maryland Rule 15-1104(d)(1); AND 

o To conduct the proceedings ―by means of a telephonic conference call, live closed- 

circuit television, live internet or satellite video conference transmission, or other 

available means of communication that [would] reasonably permit the parties or their 

authorized representatives to participate fully in the proceedings,‖ in compliance with 

Maryland Rule 15-1104(d)(2)? 

 

 If the court consolidated multiple petitions for relief, did the court find that at least one of 

the following elements was satisfied pursuant to MD. CODE ANN., HEALTH-GEN. §18-

906(b)(7) and Maryland Rule 15-1104(b): 

 

o Because of the large number of individuals affected or involved, individual participation 

was impractical; 

o There were questions of law or fact that were common to the individuals‘ claims or rights to 

be determined; 

o The group‘s claims or rights to be determined were typical of the affected individual‘s 

rights or claims; or 

o The entire group would be adequately represented in the consolidation? 

 

 If the affected individual was not represented by an attorney: 

 

o Did the individuals request that the court appoint an attorney to represent him or her in the 

proceedings; AND 

o If requested by the Petitioner, did the court appoint an attorney as required by Maryland 

Rule 15-1104? 
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B. COMPULSORY MEDICAL EXAMINATION, TESTING, VACCINATION, AND 

TREATMENT  

 

i. Compulsory Medical Examination, Testing, Vaccination, and Treatment 

During a Catastrophic Health Emergency 

 

a. Medical Examination, Testing, and Treatment 

 

Once the Governor has proclaimed a catastrophic health emergency in accordance with the CHE Act, he 

or she may order the Secretary of Health and Mental Hygiene to ―require individuals to submit to medical 

examination or testing‖ if ―medically necessary and reasonable to treat, prevent, or reduce the spread of 

the disease or outbreak believed to have been caused by the exposure to a deadly agent.‖
434

  

 

The Secretary of Health and Mental Hygiene may order compulsory medical examination and treatment 

even without an express order from the Governor once the Governor has declared a catastrophic health 

emergency.
435

  

 

For additional information, see Part B Section II.A.iii (Powers of the Governor, Catastrophic Health 

Emergencies Act), and B.II.C.iv.o (Powers and Duties of the Secretary of Health and Mental Hygiene, 

The Secretary May Order Treatment, Vaccination, or Quarantine) of this Handbook. 

 

b. Vaccination 

 

Once the Governor has declared a catastrophic health emergency, he or she may order the Secretary of 

Health and Mental Hygiene to vaccinate individuals unless the vaccination is likely to ―cause serious 

harm to the individual.‖
436

  

 

For additional information, see Part B Section II.A.iii (Powers of the Governor, Catastrophic Health 

Emergencies Act) of this Handbook.  

 

                                                      
434

 MD. CODE ANN., PUB. SAFETY § 14-3A-03(b)(3) (West Supp. 2009). 
435

 MD. CODE ANN., HEALTH-GEN. § 18-905(a)(1)(i) (West 2009). 
436

 MD. CODE ANN., PUB. SAFETY § 14-3A-03(b)(3)(ii) (West Supp. 2009). 
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ii. Refusal to Comply With an Order to be Examined, Tested, Treated, or 

Vaccinated During a Catastrophic Health Emergency 

 

The Secretary of Health and Mental Hygiene may isolate or quarantine any individual who refuses to 

comply with an order to be examined, tested, treated, or vaccinated issued under the Governor‘s powers 

pursuant to the Governor‘s declaration of a catastrophic health emergency.
437

  

 

An individual who knowingly and willfully fails to comply with an order issued under § 18-905 is guilty 

of a misdemeanor and on conviction is subject to a penalty not to exceed one year‘s imprisonment or a 

fine not exceeding $3,000.00, or both.
438

  

 

A person who ―knowingly and willfully fail[s] to comply with an order, requirement, or directive issued 

under‖ the CHE Act, including medical examination, testing, treatment, or vaccination, is guilty of a 

misdemeanor punishable by a prison term not exceeding one year or a fine not exceeding of $5,000, or 

both.
439

  

 

For additional information, see Part B Section II.C.iv.q (Powers and Duties of the Secretary of Health and 

Mental Hygiene, Penalties for Noncompliance) of this Handbook.  

 

C. PORTS AND AIRPORTS 

 

i. Ports 

 

a. Federal Authority Over Ports 

 

Generally, the Secretary of Homeland Security has broad powers ―to prevent and respond to an act of 

terrorism against – (1) an individual, vessel, or public or commercial structure, that is – (A) subject to the 

jurisdiction of the United States[,] and (B) located within or adjacent to the marine environment; or (2) a 

vessel of the United States or an individual on board that vessel‖ by ―carry[ing] out measures, including 

                                                      
437

 MD. CODE ANN., HEALTH-GEN. § 18-905(a)(1)(iii); MD. CODE ANN., PUB. SAFETY §§ 14-3A-03, 14-3A-04 (West 

Supp. 2009). 
438

 MD. CODE ANN., HEALTH-GEN. § 18-907(a) (West 2009). 
439

 MD. CODE ANN., PUB. SAFETY § 14-3A-08 (West Supp. 2009). 
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inspections, port and harbor patrols, the establishment of security and safety zones, and the development 

of contingency plans and procedures, to prevent or respond to acts of terrorism.‖
440

  

 

The Secretary of Transportation may authorize the exclusion of all vessels from a security zone whenever 

the President declares a national emergency or the Attorney General ―determines that an actual or 

anticipated mass migration of aliens en route to, or arriving off the coast of, the United States presents 

urgent circumstances requiring an immediate Federal response[.]‖
441

  Additionally, this section authorizes 

the Secretary, with the approval of the President, to make ―rules and regulations governing the anchorage 

and movement of any vessel, foreign or domestic, in the territorial waters of the United States, . . . inspect 

such vessel at any time, place guards thereon, and, if necessary in his opinion in order to secure such 

vessels from damage or injury, or to prevent damage or injury to any harbor or waters of the United 

States, or to secure the observance of the rights and obligations of the United States, . . . take, by and with 

the consent of the President, for such purposes, full possession and control of such vessel and remove 

therefrom the officers and crew thereof and all other persons not specially authorized by him to go or 

remain on board thereof.‖
442

  

 

Finally, ―[w]henever the President finds that the security of the United States is endangered by reason of 

actual or threatened war, or invasion, or insurrection, or subversive activity, or of disturbances or 

threatened disturbances of the international relations of the United States, the President is authorized to 

institute such measures and issue such rules and regulations – (a) to govern the anchorage and movement 

of any foreign-flag vessels in the territorial waters of the United States[.]‖
443

 

 

b. Authority to Quarantine Vessels 

 

―If the Governor of Maryland [has] strong grounds to believe that there is a danger of a malignant and 

contagious disease being introduced into the State, the Governor may:   

 [q]uarantine a vessel that is entering the waters of the State;  

 [p]rohibit or restrict contact between the State and the place affected by the disease; and  

 [t]ake other actions that appear to the Governor to be necessary to carry out [§ 18-212].‖
444

  

                                                      
440

 33 U.S.C.A. § 1226(a) & (b)(1) (West 2001 & Supp. 2005).   
441

 50 U.S.C.A. § 191 (West 2003 & Supp. 2005).   
442

 Id.  
443

 50 U.S.C.A. § 191(a) (West 2003 & Supp. 2005).   
444

 MD. CODE ANN., HEALTH-GEN. § 18-212.1 (West 2009). 
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Statutory authority that vests the Secretary of Health and Mental Hygiene or state health officers with the 

power to invoke any action or measure necessary to prevent the spread of communicable disease, 

including quarantine, almost certainly applies to ports.
445

   

 

For additional information, see Part B Section II.A.iv.a-c. (Powers of the Governor, Additional Powers of 

the Governor in the Event of an Authorized Public Emergency, Governor‘s Authority to Quarantine 

Vessels) of this Handbook.  

 

c. State Management of Maryland Ports 

 

The Maryland Port Commission manages all the ports in Maryland through the Maryland Port 

Administration.
446

 The Commission supervises the Maryland Port Administration.
447

   

 

The Chairman of the Commission has the duty of leading the Commission.
448

  Among the Chairman‘s 

duties is the appointment of the Administration‘s Executive Director.
449

  The Executive Director‘s duties 

are to carry out ―[t]he powers and duties vested by law in the Administration; and . . . [t]he regulations 

adopted by the Commission.‖
450

  

 

Except as otherwise provided, ―the Administration has jurisdiction and may exercise its powers and duties 

in or near any of the navigable waters of this State.‖
451

 However, the Administration has no jurisdiction in 

Queen Anne's County and consent is needed from the county government and its legislative delegation if 

the Administration seeks jurisdiction in Calvert, Charles, and St. Mary's counties.
452

  ―The required 

consent may be given only after sufficient public hearings and public notice.‖
453

  

 

The Administration ―may do anything . . . necessary or convenient to carry out the powers granted‖ to the 

Administration.
454

  

                                                      
445

 See COMAR 10.06.01.02B(15) (defining ―health officers‖ as ―the health officer[s] in each of the 23 counties and 

the Commissioner of Health in Baltimore City, or the duly designated representative of the health officer‖). See 

generally MD. CODE ANN., HEALTH-GEN. §§ 18-102(a), 18-102(b)(2), 18-208(b)(1) (West 2009); COMAR 

10.06.01.06A, C.  
446

 MD. CODE ANN., TRANSP. § 6-201(a), (b) (West 2010).   
447

 Id. § 6-202 (creating a Maryland Port Administration); § 6-204(a) (granting powers to the Administration subject 

to the supervision of the Commission).   
448

 Id. § 6-201.1. 
449

 Id. § 6-201.1(b)(1). 
450

 Id. § 6-203. 
451

 Id. § 6-103(a). 
452

 Id. § 6-103(c)(1). 
453

 Id. § 6-103(c)(2). 
454

 MD. CODE ANN., TRANSP. § 6-204(o); see id. § 6-204 for all powers of the Administration. 
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d. Maryland Port Law Enforcement 

 

The Maryland Transportation Authority Police force provides police services to the Maryland Port 

Administration.
455

  A Maryland Transportation Authority police officer has all the powers granted to 

peace and police officers and may exercise such powers on property owned, leased, operated by, or under 

the control of the Maryland Transportation Authority and Maryland Port Authority.
456

  

 

e. Halting Traffic Through a Maryland Port 

 

Because the Governor has the authority to halt business after declaring a state of emergency, he almost 

certainly has the power to close the port or control traffic through the port.
457

  

 

ii. Airports 

 

a. Federal Authority over Airports 

 

The federal government has broad powers over access to United States airspace and regulates the flight 

plans and other essentials of aircraft.  The Administrator of the Federal Aviation Administration (FAA) 

prescribes regulations for: 

 ―(A) navigating, protecting, and identifying aircraft;  

 (B) protecting individuals and property on the ground;  

 (C) using the navigable airspace efficiently; and  

 (D) preventing collision between aircraft, between aircraft and land or water vehicles, and 

between aircraft and airborne objects.‖
458

  

The FAA administrator may also issue emergency regulations and orders which will take effect when an 

emergency exists related to safety in air commerce and the emergency requires immediate action.
459

  

 

 

                                                      
455

 Id. § 4-208(e). 
456

 Id. § 4-208(b)(1).   
457

 MD. CODE ANN., PUBLIC SAFETY § 14-303(b) (West 2003) (defining the Governor‘s authority during an 

emergency to ―control traffic . . . in the emergency area‖); id. § 14-307(b) (allowing for the general cessation of 

business during emergency). 
458

 49 U.S.C.A. § 40103(b)(2) (West 1997 & Supp. 2005).   
459

 49 U.S.C.A. § 46105(c).   
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b. Authority to Quarantine at Airports 

 

The regulatory authority which vests the Secretary of Health and Mental Hygiene or state health officers 

with the power to invoke any action or measure necessary to prevent the spread of communicable disease, 

including quarantine, almost certainly applies to airports.
460

   

 

The Maryland Aviation Administration has determined that at Baltimore/Washington International 

Thurgood Marshall Airport (BWI), ―[f]ederal and State laws and regulations prevail in all cases of human 

and animal quarantine action.‖
461

  

 

For additional information, see Part B Section II.C (State Public Health Powers) of this Handbook. 

 

c. State Management of Maryland Airports 

 

The Maryland Aviation Administration has general supervision over aeronautics in Maryland and must 

cooperate with the federal government in aeronautical activities.
462

  Additionally, the Administration 

represents the State before the federal government in aeronautics matters, and must cooperate in these 

matters.
463

  

 

Generally, ―[t]he [Aviation] Administration may perform any act, issue and amend any order, adopt and 

amend any general or special rule, regulation, or procedure, and establish any minimum standard 

consistent with [the] title and necessary:  

 [t]o perform its duties and carry out the provisions of [the] title;  

 [t]o protect the general public safety, the safety of persons who operate, use, or travel in aircraft, 

the safety of persons who receive instructions in flying or ground subjects that relate to 

aeronautics, or the safety of persons or property on land or water; or  

 [t]o develop and promote aeronautics in [the] State.‖
464

  

                                                      
460

 See COMAR 10.06.01.02B(15) (defining ―health officers‖ as ―the health officer[s] in each of the 23 counties and 

the Commissioner of Health in Baltimore City, or the duly designated representative of the health officer‖); see 

generally MD. CODE ANN., HEALTH-GEN. §§ 18-102(a), 18-102(b)(2), 18-208(b)(1); COMAR 10.06.01.06A & 

10.06.01.06.C.  
461

 COMAR 11.03.01.07.K.  
462

 MD. CODE ANN., TRANSP. § 5-204(b), (c). 
463

 Id. §§ 5-204(c)(3) & 5-204(d)(2). 
464

 Id. § 5-208(a)(1). 
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However, the Administration has no control over federal airports and any ―rule, regulation, order, or 

standard of the Administration must not be inconsistent with or contrary to federal law.‖
465

  

 

d. Maryland Airport Law Enforcement 

 

The Maryland Transportation Authority Police force provides police services to the Maryland Aviation 

Administration.
466

  A Maryland Transportation Authority police officer has all the powers granted to 

peace and police officers and may exercise such powers on property owned, leased, or operated by or 

under the control of the Maryland Transportation Authority and the Maryland Aviation Administration.
467

  

 

e. Halting Traffic Through a Maryland Airport 

 

Generally, the Executive Director of the Maryland Aviation Administration (who is also the Airport 

Director of BWI) ―may deny the use of the Airport to any pilot in violation of [Airport] regulations and 

shall have the authority to close the Airport or any portion of it to air operations or to any specific aircraft 

or class of aircraft if, in [the Director's] opinion, the use of the Airport by the aircraft might endanger 

persons or property or jeopardize the operational efficiency of the Airport.‖
468

  

 

Additionally, the Executive Director or Airport Director may issue a Refusal of Clearance by way of a 

Notice to Airmen.  This document can close an entire airport or any part of it ―[w]hen . . . conditions are 

such that continued operations would be unsafe or unwise.‖
469

  

 

Finally, because the Governor may halt business after declaring a state of emergency, he or she almost 

certainly has the power to close the airport or control the traffic through the airport.
470

  

 

 

 

                                                      
465

 MD. CODE ANN., TRANSP. § 5-208(b)(1)–(2). 
466

 Id. § 4-208(e). 
467

 Id. § 4-208(b)(1). 
468

 See generally COMAR 11.03.01.02D (―Denial of Use of Airport‖); COMAR 11.03.01.01B(5); and COMAR 

11.03.01.01B(23) (defining ―Airport Director‖ and ―Executive Director‖).   
469

 COMAR 11.03.01.02J.  
470

 MD. CODE ANN., PUB. SAFETY § 14-303(b) (West 2003) (defining the Governor‘s authority during an emergency 

to ―control traffic . . . in the emergency area‖); §14-307(b) (allowing for the general cessation of business during an 

emergency). 
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II. LIABILITY AND IMMUNITY ISSUES  

 

A. LIABILITY GENERALLY 

 

Individuals or groups who feel that their rights have been infringed or that they were treated in a 

discriminatory or otherwise improper fashion during an emergency response may attempt to hold public 

and private responders, officials, and entities liable in civil law suits.  Similarly, public and private 

entities, particularly health care providers, may find themselves in violation of certain state and federal 

regulations under which enforcing agencies could impose harsh penalties.  Furthermore, different types of 

responders will be subject to different degrees of liability and immunity depending on their occupation, 

employer, and role in emergency response.  Thus, it is important to distinguish between, among other 

things, public and private responders and entities; in-state versus out-of-state health care providers; and 

planned/organized versus spontaneous volunteers.   

 

That being said, statutory and other legal requirements may not always be practical during an emergency 

when public and private responders will necessarily be operating under extraordinary resource and time 

restraints.  Thus, in order to allow responders to manage emergencies quickly and effectively, state and 

federal laws may provide immunity to public and private actors for actions taken in responding to the 

emergency and which are within the scope of employment and executed without gross negligence.
471

   

 

i. Liability for Negligence, Generally  

 

Negligence is the most likely theory of liability under which individuals may attempt to hold emergency 

responders liable.  Negligence is generally defined as ―the failure to do what a person of ordinary 

prudence would have done under the circumstances of the situation, or doing what such a person, under 

such circumstances, would not have done.‖
472

  A successful claim for negligence in Maryland must prove 

all four of the following elements: 

 Duty (e.g., defendant had a statutory, contractual, or such a relationship to care for plaintiff)  

 Breach of duty (e.g., defendant failed to care for plaintiff according to accepted standard of care) 

 Harm (e.g., plaintiff suffered some sort of harm) 

 Causation (e.g., plaintiff‘s harm was directly or proximately caused by defendant‘s breach). 

                                                      
471

 See, e.g., The Public Readiness and Emergency Preparedness Act, 42 U.S.C. §§ 247d-6d, 247d-6e; Catastrophic 

Health Emergencies Act, MD. CODE ANN., PUB. SAFETY § 18-901 (West 2003); Maryland Tort Claims Act, MD. 

CODE ANN., PUB. SAFETY § 5-522; Local Government Tort Claims Act, MD. CODE ANN., CTS & JUD. PROC. §§ 5-

301 to 5-302 (West 2002).  
472

 Ottenheimer v. Molohan, 126 A. 97, 100 (Md. 1924) (quoting Geiselman v. Schmidt 68 A. 202 (Md. 1907)).  
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B. STANDARDS OF MEDICAL CARE  

 

In Maryland there are no official, legal altered standards of medical care that may be adopted during an 

emergency.  Health care providers are held to the same standard of care as they would be in non-

emergency circumstances; however, this standard may be interpreted to shield health care providers from 

liability for decisions made under emergency circumstances. 

 

i. Standard of Medical Care Under Non-Emergency Circumstances 

 

Generally, health care providers owe a duty of standard care to patients whose treatment they undertake.  

Falling short of this standard constitutes negligence and a professional can be held liable in malpractice if 

his or her deviation from the standard of care causes harm to a patient.   

 

Under Maryland law, the standard of medical care obligates health care facilities and providers to use the 

degree of care expected of a reasonably competent facility or provider under the same or similar 

circumstances, accounting for advances in the profession, availability of specialized facilities and/or 

providers, and other relevant factors.     

 

ii. Standard of Medical Care Under Emergency Circumstances 

 

Maryland case law does not set forth another standard of care for emergency situations, and the standard 

of care set out above would remain in effect during an emergency situation.  This standard, however, 

could be interpreted to account for the emergency ―circumstances‖ under which facilities and providers 

are performing.  In other words, a court or jury considering any malpractice claims arising out of care 

provided during a public health emergency would likely consider the exigencies of the situation when 

determining the appropriate standard of care under which the provider would be held.  Thus, facilities and 

providers which adjust their care as dictated by the emergency circumstances may not be considered 

negligent for failing to maintain the standard of care expected during non-emergency circumstances.   

 

For example, a public health emergency may create a region-wide shortage of trained health care 

personnel to assist physicians in providing care.  Likewise, physicians may have to provide care with 

depleted stockpiles of medicine or a lack of appropriate equipment because a sudden influx of patients 

overwhelms the health care system‘s resources.  Courts and juries may find that care that ordinarily 
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constitutes malpractice falls within the degree of care expected of a reasonably competent practitioner 

operating under such dire circumstances.
473

   

 

iii. State Legal Authority Providing Certain Immunities for Health Care 

Providers During Emergencies 

  

Under the CHE Act, the Governor has the authority to order the Secretary of Health and Mental Hygiene 

to seize any materials needed to counter the medical consequences of a catastrophic health emergency.
474

  

The Governor also has the authority to order the Secretary of Health and Mental Hygiene or designated 

official to control, restrict, or regulate the use, sale, dispensing, distribution, or transportation of anything 

needed to respond to the medical consequences of the catastrophic health emergency by: rationing or 

using quotas; creating and distributing stockpiles; prohibiting shipments; setting prices; or taking other 

appropriate actions.
475

   

 

Additionally, upon declaring a state of emergency and finding the action necessary to protect the public 

health, welfare, or safety, the Governor has the power to suspend temporarily the effect of any state or 

political subdivision agency statute, rule, or regulation.
476

  Furthermore, after declaring a state of 

emergency and declaring the order, rule, or regulation necessary to protect life and property or designed 

to control and end the emergency effectively, the Governor may issue temporary and reasonable orders, 

rules, or regulations.
477

   

 

iv. Federal Legal Authority Providing Certain Immunities for Health Care 

Providers During Emergencies  

 

Federal authority to modify certain federal rules and regulations may be relevant during a state emergency 

because physicians and many health care facilities and programs operating within Maryland must comply 

with federal regulations under threat of federal penalty.   

 

                                                      
473

 See Elizabeth West, Lessons from Katrina: Response, Recovery and the Public Health Infrastructure, 10 DEPAUL 

J. HEALTH CARE L. 251, 286-7 (2007) (discussing malpractice issues faced by medical providers during disasters). 
474

 See MD. CODE ANN., PUB. SAFETY § 14-3A-03.   
475

 See id.  
476

 See id. § 14-107 (West 2003).  
477

 See id. § 14-303. 
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During certain declared national or public health emergencies, the Secretary of Health and Human 

Services is authorized under Section 1135 of the Social Security Act to waive or modify the application of 

certain federal requirements of the Medicare, Medicaid, and State Children‘s Health Insurance (SCHIP) 

programs, and also of HIPAA and EMTALA.
478

  

 

For more information on Section 1135 waivers, see Part B Section III.B.v (Medicare, Medicaid, and State 

Children‘s Health Insurance Program (SCHIP) Waivers) of this Handbook.   

 

For example, Medicare requires participating facilities and providers to perform services according to 

conditions of participation in order for such facilities and providers to obtain payment and financial 

reimbursement.  These conditions require patients to be cared for by select medical personnel and to be 

admitted for the receipt of care only if recommended by a licensed provider, and mandate that a licensed 

doctor be on call at all times and manage the care of each Medicare patient presenting a health problem 

upon admission or while in the care of a facility.
479

  The DHHS Secretary could amend these mandates.  

 

 The HIPAA Privacy Rule requires ―covered entities‖ to take measures to ensure the maintenance of the 

privacy and confidentiality of patients‘ medical information.  In addition to Section 1135 waivers issued 

by the Secretary of HHS, there are additional exceptions to the HIPAA rule that allow entities to disclose 

patients‘ medical information without authorization for purposes of public health activities and Maryland 

state privacy laws that may require disclosure of patient information for purposes of communicable 

disease reporting.  For additional information, see Part C Section III.A. (Health Insurance Portability and 

Accountability Act (HIPAA) and Part C Section III.B. State Privacy Law) of this Handbook.   

 

 EMTALA requires facilities to conduct screening examinations of patients and to provide treatment of 

which they are capable, and also restricts facilities‘ freedom to transfer patients in unstable medical 

condition.
480

  Under the special circumstances of a public health emergency, the Secretary could alleviate 

the restrictions imposed on hospitals under non-emergency situations.  

 

 

 

 

                                                      
478

 42 U.S.C. §1320b–5(1)–(7). 
479

 See 42 C.F.R. § 482.12(a), (c) (2009).  
480

 See 42 U.S.C. § 1395dd(a) & (c).         
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C. VOLUNTEER IMMUNITY AND LIABILITY: HEALTH CARE 

PROFESSIONALS AND LAY INDIVIDUALS  

 

During a public health emergency, the State will almost always need to make extensive use of private 

health care professionals and volunteers as part of the response effort.  To encourage professionals and 

lay people to provide assistance during emergencies, Maryland provides varying degrees of protection 

from tort liability when giving emergency assistance or medical care.  Maryland also provides workers‘ 

compensation coverage for volunteers and employees who provide assistance to the State, localities, and 

other jurisdictions during an emergency.  

 

i. Good Samaritan Statute 

 

The Maryland Good Samaritan Act provides limited liability protections to health care professionals and 

others, including spontaneous lay volunteers, who assist victims during emergencies.
481

  The Act treats 

volunteer health care professionals and emergency response personnel differently than members of the lay 

public rendering spontaneous aid at the scene of an emergency.  The Good Samaritan Act is the only 

provision of Maryland law that extends immunity to spontaneous volunteers.  

Generally, this Act applies to assistance provided in emergency situations, including events such as car 

accidents.  It is unclear whether the Act offers blanket protection to individuals providing assistance 

during a declared public health emergency, regardless of whether the assistance is provided at the scene 

or in the immediate aftermath of an injury-causing event. 

a. Health Care Professionals and Emergency Response Personnel 

 

Health care professionals to whom the Good Samaritan Act applies include:  

 all health care providers licensed to provide care in Maryland;  

 members of any fire department, ambulance, or rescue squad; and  

 members of a law enforcement agency, the National Ski Patrol System, or a corporate fire 

department responding to a call outside the corporate premises.   

 

The Act requires that members in the latter two groups of responders be either:  

 certified by the American Red Cross and have a current card indicating this status;  

                                                      
481

 MD. CODE ANN., CTS. & JUD. PROC. § 5-603 (West 2002 & Supp. 2009). 
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 have completed an equivalent certification program as determined by the Secretary of Health and 

Mental Hygiene; or  

 be certified by the State as an emergency medical services provider.  

 

There is a limited set of circumstances when immunity under the Act is available to the above listed 

groups of health care professionals.  They may be immune from civil liability for any act or omission 

while giving assistance or medical care, so long as: 

 the action or omission is not grossly negligent (i.e., ―wanton disregard for human life or for the 

rights of others‖);
482

 

 the assistance or medical care is provided without compensation of any sort from the individual(s) 

being assisted; and  

 it is administered at the scene of the emergency, in transit to a medical facility, or by 

communications with personnel providing emergency assistance.   

 

b. Fire and Rescue Company Act: Additional Immunity for Volunteer 

Fire and Rescue Responders  

 

The ―Fire and Rescue Company Act‖
483

 provides additional immunity to municipal and volunteer fire and 

rescue companies and their employees for any act and omission, except for willful or grossly negligent 

acts, in the course of performing their official duties.  This immunity, however, does not shield fire and 

rescue companies from civil liability for negligent operation of a motor vehicle.  In such actions, liability 

is limited by the Act to the extent of insurance coverage or the minimum required insurance coverage, 

whichever is greater.  

c. Lay Volunteers 

 

Unlike health care professionals, immunity from civil liability for lay volunteers under the Good 

Samaritan Act is only available for assistance or medical aid provided to victims at the scenes of 

emergencies.  As discussed above, health care professionals are immune from liability for assistance or 

medical care administered not only at the scene of an emergency but also provided in transit to a medical 

                                                      
482

 Floor v. Juvenile Servs., 552 A.2d 947, 956 (Md. Ct. Spec. App. 1989) (quoting White v. King, 223 A.2d 763, 

771 n.2 (1966)). 
483

 MD. CODE ANN., CTS. & JUD. PROC. § 5-604(a) (West 2002).  



For Educational Use Only 

137 

 

facility or through communication with personnel providing emergency assistance.  Further, immunity for 

lay volunteers is only available if: 

 the assistance or aid is reasonably and prudently provided; 

 the assistance or aid is provided without receiving any form of compensation from the individual 

being assisted; and 

 the lay volunteer relinquishes care when someone who is licensed or certified in the State to 

provide medical services becomes available.
484

  

 

In the State of Maryland, organized or planned volunteers are provided significant protection from tort 

liability when giving emergency assistance or medical care.  Spontaneous, or unplanned, volunteers on 

the other hand, while provided certain immunity under the Good Samaritan Act for assistance 

provided during emergencies, do not enjoy as extensive an amount of immunity.  Thus, it is 

important to make this distinction.   

 

D. EMERGENCY MANAGEMENT ASSISTANCE COMPACT  

 

The Emergency Management Assistance Compact (EMAC) is a mutual aid compact that has been enacted 

by all fifty states, the District of Columbia, Puerto Rico, and the U.S. Virgin Islands.  The provisions of 

EMAC are activated once there is a governor-declared emergency and the state requests assistance 

through EMAC.
485

   

 

For a detailed discussion of EMAC, see Part C Section IV.F.i. (Mutual Aid, Emergency Management 

Assistance Compact (EMAC)) of this Handbook.  

 

i. Licensed Professionals, Including Health Care Professionals 

 

Once activated, EMAC provides licensure reciprocity, meaning that professional licenses issued in aid-

rendering jurisdictions will be recognized in the aid-receiving jurisdiction during the compact‘s 

activation.  This allows any health care professional, as defined by EMAC, and who is licensed in another 

state, to practice in Maryland if the licensing state sent the professional to Maryland in response to a 

Maryland request pursuant to EMAC. 

                                                      
484

 MD. CODE ANN., CTS. & JUD. PROC. § 5-603 (West 2002 & Supp. 2009). 
485

 MD. CODE ANN., PUB. SAFETY § 14-702(1) (West 2003 & Supp. 2006). 
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ii. Officers and Employees of Aid-Rendering States 

 

EMAC also extends tort liability to ―officers and employees‖ of party states rendering aid pursuant to the 

compact.  EMAC states that ―[o]fficers or employees‖ of a party state rendering aid will be considered 

agents of the receiving state for ―tort liability and immunity purposes.‖
486

  This grant of immunity extends 

to any good faith act or omission committed while engaged in response efforts pursuant to EMAC.  Thus, 

employees and volunteers sent by other states pursuant to EMAC will enjoy the same liability protection 

as Maryland state employees under Maryland Tort Claims Act.  It also means that the State of Maryland 

will be liable for defending them and paying judgments to the same extent it would be for its own 

employees and volunteers.   

E. MARYLAND EMERGENCY MANAGEMENT ASSISTANCE COMPACT 

 

The Maryland Emergency Management Assistance Compact (MEMAC) is the statewide compact that 

local jurisdictions may join, which provides for mutual assistance among Maryland jurisdictions in order 

to manage intrastate emergencies.
487

  Officers and emergency responders sent from an aid-rendering 

jurisdiction are considered employees of the aid-receiving jurisdiction for tort liability and immunity 

purposes.
488

  

MEMAC assigns liability and grants limited immunity to participating jurisdictions.  It provides that 

―officers or emergency responders of a party jurisdiction rendering aid in another jurisdiction pursuant to 

this Compact shall be considered agents of the requesting jurisdiction for tort liability and immunity 

purposes.‖
489

  It further states that ―[n]o party jurisdiction or its officers or emergency responders‖ who 

render aid pursuant to the compact can be liable for ―any act or omission in good faith on the part of 

responding personnel.‖
490

  Good faith does not include ―willful misconduct, gross negligence, or 

recklessness.‖
491

   

 

 

 

 

                                                      
486

 MD. CODE ANN., PUB. SAFETY § 14-702(6) (West 2003 & Supp. 2009). 
487

 Id. § 14-803 (West 2003). 
488

 Id. § 14-803(4)(d)(1). 
489

 Id.  
490

 Id. § 14-803(4)(d)(2). 
491

 Id. § 14-803(4)(d)(3). 
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F. MARYLAND TORT CLAIMS ACT (MTCA) 

 

The Maryland Tort Claims Act (MTCA) is the State‘s general waiver of immunity from liability.
492

  Any 

action taken under MTCA must be brought in Maryland State court, and the State‘s liability is limited to 

$200,000 to a single claimant from a single incident or occurrence, even if the damages exceed that 

amount. 
493

  

 

Additionally, under the MTCA ―State personnel . . . are immune from suit in courts of the State and from 

liability in tort for a tortious act or omission that is within the scope of the public duties of the State 

personnel and is made without malice or gross negligence and for . . . which immunity has been waived 

under Title 12, Subtitle 1 under the State Government article.‖
494

  

 

―State personnel‖ is a term broadly defined to include any person paid by the Central Payroll Bureau in 

the Office of the Comptroller of the Treasury.
495

  The definition of ―state personnel‖ also includes ―an 

individual who, without compensation, exercises a part of the sovereignty of the State.‖
496

  

 

Individuals who volunteer for the State may also be covered under the MTCA and considered ―state 

personnel‖ for immunity purposes.  The Code of Maryland Regulations, Title 25, Subtitle 02, Chapter 01 

defines a volunteer as a person who: ―(a) [i]s performing services to or for a unit of State government, the 

employees of which are considered State personnel . . . (b) [i]s engaged in the actual performance of the 

services . . . at the time of the incident giving rise to a claim; and (c) [i]n the performance of the     

services . . . : (i) [i]s participating in a formal volunteer program, or (ii)[b]efore the beginning of those 

services, is formally recognized by the unit as a volunteer.‖
497

  

 

G. THE LOCAL GOVERNMENT TORT CLAIMS ACT  

 

The Local Government Tort Claims Act provides certain protections and immunities for ―employees‖ 

alleged to have committed tortious acts while performing duties within the scope of their government 

                                                      
492

 MD. CODE ANN., STATE GOV‘T § 12-104 (West 2007 & Supp. 2009).   
493

 Id. § 12-104; see generally §§ 12-101 to 110. 
494

 MD. CODE ANN., CTS. & JUD. PROC. § 5-522(b); see, e.g., MD. CODE ANN., STATE GOV‘T § 12-105. 
495

 MD. CODE ANN., STATE GOV‘T § 12-101. 
496

 Id. § 12-101(a)(4).  For a full list of those who meet the definition of ―state personnel‖ under the MTCA, see id. 

§12-101.   
497

 COMAR 25.02.01.02B(8). 
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employment.
498

  ―[A] person may not execute against an employee on a judgment rendered for tortious 

acts or omissions committed by the employee within the scope of employment with a local 

government.‖
499

  However, ―an employee shall be fully liable for all damages awarded in an action in 

which it is found that the employee acted with actual malice.‖
500

  ―In such circumstances the judgment 

may be executed against the employee and the local government may seek indemnification for any sums 

it is required to pay . . . . ‖
501

  

 

Under the Local Government Tort Claims Act a local government‘s liability is limited to $200,000 per 

individual claim and $500,000 total for ―claims that arise from the same occurrence . . . . ‖
502

  Under this 

provision a local government is not liable for punitive damages.
503

  A local government may indemnify a 

law enforcement officer or employee for punitive damages unless they are awarded as the result of police 

conduct that amounts to a felony.
504

  

 

A volunteer will also meet the definition of an ―employee‖ for purposes of immunity and protections 

provided under the Local Government Tort Claims Act if the volunteer is providing services or 

performing duties at the request of the local government at the time of any tortious act or omission.
505

  

 

H. CATASTROPHIC HEALTH EMERGENCIES ACT  

 

A health care provider acting under a proclaimed catastrophic health emergency is ―immune from civil or 

criminal liability if the health care provider acts in good faith[.]‖
506

  Additionally, health care providers 

are immune from civil or criminal liability for good faith actions taken in accordance with a ―catastrophic 

health emergency disease surveillance and response program‖ unless the health care provider ―acts with 

willful misconduct.‖
507

  

 

 

                                                      
498

 MD. CODE ANN., CTS. & JUD. PROC. § 5-301 (West 2002 & Supp. 2009).  
499

 Id. § 5-302(b)(1)  (West 2002).  
500

 Id. § 5-302(b)(2)(i).   
501

 Id. § 5-302(b)(2)(ii). 
502

 Id. § 5-303(a)(1) (West 2002 and Supp. 2009). 
503

 Id. § 5-303(c)(1).   
504

 Id. § 5-303(c)(2)(ii). 
505

 Id. § 5-301(c)(2)(iii).  
506

 MD. CODE ANN., PUB. SAFETY § 14-3A-06 (West Supp. 2009). 
507

 MD. CODE ANN., HEALTH-GEN. § 18-907(d) (West 2009). 
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I. LIABILITY OF MUNICIPALITY DURING A RIOT  

 

―[I]f a structure or personal property is stolen, damaged, or destroyed in a riot, the injured party may 

recover actual damages sustained in a civil action against the county or municipal corporation of the State 

in which the riot occurred.‖
508

  

 

However, a county or municipal corporation is not liable ―for theft, damage, or destruction that occurs in 

a riot unless the authorities of the county or municipal corporation:  

 had good reason to believe that the riot was about to take place or, having taken place, had notice 

of the riot in time to prevent the theft, damage, or destruction; and  

 had the ability, either by use of the county's or municipal corporation's police or with the aid of 

the residents of the county or municipal corporation, to prevent the theft, damage, or 

destruction.‖
509

  

 

Furthermore, ―[a] person may not recover damages from a county or municipal corporation . . . if it is 

satisfactorily proved that the authorities of the county or municipal corporation and the residents of the 

county or municipal corporation when called on by the authorities, used reasonable diligence and all the 

powers entrusted to them to prevent or suppress the riot.‖
510

  

 

J. PRIVATE SECTOR IMMUNITY AND LIABILITY 

 

During a declared national, state, or local emergency, licensed architects are immune from liability while 

engaging in the practice of architecture at the request of a public official acting in an official capacity.
511

 

 

K. MISCELLANEOUS IMMUNITY AND LIABILITY PROVISIONS 

 

i. Immunity of the Militia 

 

―A member of the organized militia ordered into State active duty by proper authority is not liable civilly 

or criminally for an act done while discharging a duty.‖
512

  If members of the militia act responsibly, 

                                                      
508

 MD. CODE ANN., PUB. SAFETY § 14-1001(b) (West 2003).    
509

 Id. § 14-1002(a)(1)–(2). 
510

 Id. § 14-1002(b). 
511

 MD. CODE ANN., CTS. & JUD. PROC. §5-426(b) (West 2002).  
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reasonably, and in good faith while performing their duties, then they are shielded from liability.
513

  In 

addition, pursuant to the Maryland State Constitution and the Maryland Tort Claims Act, state courts are 

barred from hearing any negligence-based tort case against the National Guard.
514

  

 

ii. Liability of the State to Repair or Replace Equipment Damaged When Used 

During State of Emergency 

 

The State is required to ―repair or replace any equipment, facilities, or property that is damaged while 

being used in accordance with the proclamation of a state of emergency.‖
515

  

 

iii. Immunity of Employees of MEMA and Local Emergency Management 

Organizations 

 

A provision of the Maryland Code entitled ―Civil Relief During Emergency Periods‖
516

 relieves members 

of MEMA, individuals who work for MEMA, and local emergency management organizations of civil 

liabilities while they are responding to an emergency.
517

  This relief ―applies only during the effective 

period of an official proclamation by the Governor that declares a stated area to be within an actual or 

threatened emergency or disaster area.‖
518

  The provisions are intended to ―provide for, strengthen, and 

expedite national defense[,]‖ and in order ―[t]o achieve these purposes, this subtitle temporarily suspends: 

(1) enforcement of civil liabilities against persons in emergency management service to enable them to 

devote their entire energy to the emergency management needs of the State and the United States; (2) 

enforcement of civil liabilities against persons suffering injury or damage to enable them to devote their 

entire energy to the cure or improvement of the injuries or damage suffered; and (3) legal proceedings and 

transactions that may prejudice the civil rights of persons in emergency management service or persons 

suffering injury or damage during the emergency period to which this subtitle is applicable.‖
519

  

 

 

 

                                                                                                                                                                           
512

 MD. CODE ANN., PUB. SAFETY § 13-707(a) (West 2003 & Supp. 2009).   
513

 Id. § 13-708. 
514

 MD. CONST. art. 2, § 8; see Estate of Burris v. State 759 A.2d 802 (2000). 
515

 MD. CODE ANN., PUB. SAFETY § 14-308 (West 2003). 
516

 Id. §14-201–218. 
517

 Id. § 14-202. 
518

 Id. § 14-203(b).   
519

 Id. § 14-202. 



For Educational Use Only 

143 

 

iv. Immunity from Liability for Injury from Vaccine Administration 

 

―A person lawfully administering a drug or vaccine‖ is immune from liability for injury the vaccine may 

cause.
520

  Additionally, medical personnel participating in an ―immunization project‖ that is determined 

by the Secretary of Health and Mental Hygiene to ―conform to good medical and public health practice 

and give[n] written approval for the project to be administered in [Maryland]‖ are immune from liability 

stemming from the project.
521

  This section does not confer immunity from strict products liability on 

manufacturers.
522

  

 

L. WORKERS' COMPENSATION 

 

The Workers‘ Compensation Act is codified at MD. CODE ANN., LAB. & EMPL. §§ 9-101 et seq. (West 

2002). 

i. Government Employees  

 

―[E]ach governmental unit or quasi-public corporation that has at least 1 covered employee‖ is an 

"employer" that must provide workers' compensation under the Labor and Employment provision of the 

Maryland Code.
523

  Consequently, state, county, or municipality-employed fire, police, and rescue 

personnel are able to receive workers‘ compensation as employees defined under the provision.
524

  

 

There is a statutory provision for setoffs in workers‘ compensation situations.  Generally, the benefits 

paid by the employer satisfy the liability of the employer.  It is only when that benefit is less than that 

provided by workers‘ compensation that the employee may be able to collect more compensation, and 

then only in the amount necessary to bring the benefit up to the amount the employee would have 

received directly from workers‘ compensation.
525

  

 

 

 

 

                                                      
520

 MD. CODE ANN., HEALTH-GEN. § 18-401(a) (West 2009).   
521

 Id. § 18-401(b).   
522

 See Doe v. Miles Labs., Inc., 675 F. Supp. 1466 (D. Md. 1987), aff'd, 927 F.2d 187 (4th Cir. 1991). 
523

 MD. CODE ANN., LAB. & EMPL. § 9-201(2) (West 2002).   
524

 Id. § 9-202 (West 2002 & Supp. 2009).  
525

 Id. § 9-610(a)(1)–(2). 
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ii. Emergency Management Assistance Compact (EMAC)  

 

Emergency forces injured while rendering assistance under the Emergency Management Assistance 

Compact (EMAC) are entitled to receive benefits under the workers‘ compensation program of their own 

state.  ―[E]ach party state shall provide for the payment of compensation and death benefits to injured 

members of the emergency forces of that state and representatives of deceased members of such forces in 

case such members sustain injuries or are killed while rendering aid pursuant to this compact, in the same 

manner and on the same terms as if the injury or death were sustained within their own state.‖
526

 

 

iii. Maryland Emergency Management Assistance Compact (MEMAC)  

 

Under the Maryland Emergency Management Assistance Compact each party jurisdiction is responsible 

for providing workers‘ compensation to its own emergency responders. ―[E]ach party jurisdiction shall 

provide for the payment of workers' compensation and death benefits to injured members of the 

emergency responders of its own jurisdiction.‖
527

  Furthermore, each party state is responsible for 

providing death benefits to its own first responders.
528

  

 

iv. Civil Defense Volunteers  

 

A ―civil defense volunteer‖ is someone who is ―pre-certified or preregistered with a unit of State 

government to provide services at the request of the State during an emergency.‖
529

  Credentialed and 

registered members of a ―professional volunteer health corps established by a unit of State government‖ 

are also considered civil defense volunteers.
530

   

 

In general, a civil defense volunteer is covered by workers‘ compensation ―if the individual sustains an 

injury in the course of providing services at the request of the State during an emergency while the 

emergency may reasonably be considered to be in existence, or during scheduled emergency training.‖
531

  

                                                      
526

 Article VIII of the Emergency Management Assistance Compact, MD. CODE ANN., PUB. SAFETY § 14-702(8) 

(West 2003). 
527

 MD. CODE ANN., PUB. SAFETY § 14-803(6)(f)(1) (West 2003). 
528

 Id. § 14-803(6)(f)(1). 
529

 MD. CODE ANN., LAB. & EMPL. § 9-232.1(a)(2)(i) (West 2002 & Supp. 2009). 
530

 Id. § 9-232.1(a)(2)(ii). 
531

 Id. § 9-232.1(b)(1).   
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Regularly enrolled volunteers or trainees of MEMA are also covered employees for the purposes of 

workers‘ compensation.
532

  

 

However, volunteer workers ―for a unit of a political subdivision in Allegany, Carroll, Cecil, Charles, 

Frederick, Garrett, Queen Anne‘s, St. Mary‘s, Somerset, Washington, or Worcester County [are] not . . . 

covered employee[s]‖ for the purposes of the workers‘ compensation provisions of state law.
533

  

 

v. Members of the Military  

 

Covered government employees include officers and enlisted members of Maryland‘s organized militia 

(including members of the Maryland Defense Force) while they are: ―(1) training as part of the Maryland 

State Guard; or (2) on active military duty in the organized militia under order of the Governor in time of: 

(i) civil disorder; (ii) labor disorder; (iii) natural disaster; or (iv) other events that require the support of 

the State Militia.‖
534

  

 

vi. Injuries While Performing Duties on Federal Property  

 

Pursuant to agreements entered into between Maryland fire, rescue, or emergency medical services 

entities and the federal government to provide fire fighting or rescue activities on property under the 

jurisdiction of the United States, ―the Maryland Workers' Compensation Act [is] the primary remedy for 

reimbursement of expenses for medical bills, loss of earnings, and disability that arises under or as a 

result‖ of an injury sustained while acting pursuant to an agreement.
535

  

                                                      
532

 MD. CODE ANN., LAB. & EMPL. § 9-232. 
533

 Id. § 9-231 (West 2002).  
534

 Id. § 9-215(b). 
535

 MD. CODE ANN., PUB. SAFETY § 7-104(d) (West 2003 & Supp. 2009). 
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Sources of Immunity and Liability Protections for Responding Parties 

 
Responding Parties Sources of Immunity/Liability Protections 

Health Care Providers (Individuals)  

• Catastrophic Health Emergencies Act  

• Good Samaritan Act (with conditions) 

• General immunity for emergency care providers (for applicable 

employees)  

• Maryland Tort Claims Act (if ―state personnel‖) 

• Local Government Tort Claims Act (if ―local government 

employees‖) 

• Public Readiness and Emergency Preparedness Act 

• Emergency Management Assistance Compact 

• Maryland Emergency Management Assistance Compact 

• National Capital Region Mutual Aid Agreements 

Health Care Entities – Hospitals, 

Clinics, Other Organizations, etc.  

• Catastrophic Health Emergencies Act 

• Public Readiness and Emergency Preparedness Act  

First Responders – Fire/EMS/Police  

• Catastrophic Health Emergencies Act (if qualify as ―emergency 

medical services provider‖)  

• Good Samaritan Act (with conditions) 

• Fire and Rescue Company Act 

• General immunity for emergency care providers 

• Maryland Tort Claims Act (if ―state personnel‖) 

• Local Government Tort Claims Act (if ―local government 

employees‖) 

• Public Readiness and Emergency Preparedness Act (where 

applicable) 

• Emergency Management Assistance Compact 

• Maryland Emergency Management Assistance Compact 

• National Capital Region Mutual Aid Agreements 

QUICK LOOK 
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Responding Parties 
 

Sources of Immunity/Liability Protections 

Government Employees  

• Catastrophic Health Emergencies Act (if qualify as ―health care 

provider‖) 

• Good Samaritan Act (if health care professional or emergency 

responder)  

• Fire and Rescue Company Act (for applicable employees) 

• Maryland Tort Claims Act 

• Local Government Tort Claims Act  

• Individuals participating in DHMH Immunization Projects 

• Members and employees of MEMA and members and employees of 

local emergency management organizations 

• Public Readiness and Emergency Preparedness Act 

• Emergency Management Assistance Compact 

• Maryland Emergency Management Assistance Compact 

• National Capital Region Mutual Aid Agreements 

Volunteers  

• Good Samaritan Act (with conditions) 

• Fire and Rescue Company Act (for volunteer fire departments) 

• General immunity for emergency care providers 

• Maryland Tort Claims Act (if qualify as ―state personnel‖) 

• Local Government Tort Claims Act (if qualify as ―local government 

employees‖) 

• Maryland Volunteer Service Act (liability limited; NOT 

IMMUNITY) 

• Individuals participating in DHMH immunization projects 

• Volunteer Protection Act of 1997 (with conditions) 

• Public Readiness and Emergency Preparedness Act  

 

QUICK LOOK 
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Responding Parties Sources of Immunity/Liability Protections 

Organizations – Government Agencies, 

Non-Profits, Private Businesses  

• For Non-profit Organizations – Charitable immunity (where applicable)  

• Public Readiness and Emergency Preparedness Act  

Militia  

• Maryland Tort Claims Act 

• General immunity for members of organized militia on active duty 

• Emergency Management Assistance Compact 

• Maryland Emergency Management Assistance Compact 

• National Capital Region Mutual Aid Agreements 

Private Individuals Participating in 

Government-Sanctioned Response 

Activities  

• Maryland Tort Claims Act (if qualify as ―state personnel‖) 

• Local Government Tort Claims Act (if qualify as ―local government 

personnel‖) 

• Public Readiness and Emergency Preparedness Act  

 

QUICK LOOK 
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III. PRIVACY OF INFORMATION AND REPORTING: HIPAA, STATE LAW, AND 

COMMUNICABLE DISEASE REPORTING 

 

A. HEALTH INSURANCE PORTABILITY AND ACCOUNTABILITY ACT 

(HIPAA) 

 

i. The Privacy Rule 

 

The Health Insurance Portability and Accountability Act (HIPAA) is a federal law which requires health 

care providers or ―covered entities‖ to protect patient privacy in a number of different ways.  The Privacy 

Rule (HIPAA Privacy Rule), issued by the Department of Health and Human Services under the authority 

of HIPAA, provides comprehensive federal protection for the privacy of health information.  

 

The HIPAA Privacy Rule requires ―covered entities‖ to obtain consent and authorization from an 

individual before using or disclosing that individual‘s personal health information (protected health 

information or PHI).  There are, however, numerous exceptions to the general Privacy Rule that allow, 

but do not require, a covered entity to use and disclose PHI without an individual‘s authorization.   

 

ii. Who is Covered/Bound by the Privacy Rule 

 

Covered entities include: health care providers, health plans, health care clearinghouses, and any health 

care provider who transmits health information in electronic form.
536

  Many state and local health care 

providers are considered covered entities.   

 

Additionally, ―business associates‖ of covered entities are bound by the same disclosure rules as the 

covered entity for which they work.  Business associates, for purposes of the Privacy Rule, may either be 

an individual or an organization that uses or discloses PHI in the course of performing certain functions or 

activities on behalf of, or providing certain services to, a covered entity.  Significantly, organizations that 

facilitate or assist covered entities in compiling and organizing the exchange of electronic PHI may be 

considered business associates under the HIPAA Privacy Rule.
537

  If the functions or services of the 

                                                      
536

 45 C.F.R. § 160.103 (2009), see HHS, SUMMARY OF THE HIPAA PRIVACY RULE, supra note 12, at 2. 
537

 See Health Information Technology for Economic and Clinical Health Act, Pub. L. No. 111-5, §§ 13001–13424, 

123 Stat. 226, §§ 4001–4302, 123 Stat. 467 (2009) (codified in scattered sections of 42 U.S.C.); see also David 
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individual or organization on behalf of the entity do not involve the use or disclosure of PHI, the 

individual or organization is not considered a ―business associate‖ under HIPAA; thus the individual or 

organization is not bound by the HIPAA Privacy Rule for PHI to which it is incidentally exposed.  

 

iii. What is Covered? 

 

PHI is any information about health status, provision of health care, or payment of health care that can be 

linked to an individual patient.  This includes any ―individually identifiable information‖ including, but 

not limited to, names, Social Security numbers, and addresses.    

 

iv. Exceptions: Public Interest and Benefit Activities 

 

The HIPAA Privacy Rule includes exceptions to the general consent and authorization requirements that 

recognize the vital role of health information outside of the health care context and that ensures that 

necessary, fundamental public health and safety activities can continue in the event of a public health 

emergency.  The public interest and benefit activities exceptions, among other circumstances, provide that 

covered entities may use or disclose PHI without obtaining an individual's consent and 

authorization when: 

 disclosure is required by law; 

  disclosure is for the purpose of public health activities;  

 disclosure is made to law enforcement officials for law enforcement purposes;  

 disclosure will prevent or mitigate a serious and imminent threat to health or safety of individuals 

or the public; and  

 to facilitate health oversight.
538

  

 

a. Disclosures Required by Law 

 

The HIPAA Privacy Rule permits disclosures that are required by law, including state laws that require 

health providers to report cases of certain communicable diseases to public health officials.  This 

                                                                                                                                                                           
Blumenthal, Stimulating the Adoption of Health Information Technology, NEW ENG. J. MED., Mar. 25, 2009, 

available at http://healthcarereform.nejm.org/?p=436# (last accessed June 21, 2010) (suggesting that ―health 

information vendors‖ which partner with covered entities to create Personal Health Records (PHR) on behalf of 

patients may be subject to the HIPAA Privacy Rule). 
538

 45 C.F.R. §§ 160.203(a)(1)(iv), 160.203(c), 164.502, 164.512 (2004).   
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exception, as well as the exception for disclosures that facilitate public health activities discussed below, 

supports the Maryland Department of Health and Mental Hygiene‘s authority to request and receive 

mandated reports on diseases, as well as its data collection related to preventing or controlling disease, 

public health surveillance, investigation, and intervention. 

 

b. Uses and Disclosures for Public Health Activities 

 

Covered entities may disclose PHI without obtaining a patient‘s consent and authorization to public 

health authorities authorized by law to collect or receive such information for preventing or controlling 

disease, injury, or disability.
539

  This includes disclosures to public health authorities acting in response to 

a bioterrorism threat or public health emergency,
540

 and disclosures to public health authorities such as 

DHHS, about an individual exposed to a communicable disease or who may otherwise be at risk of 

contracting or spreading a disease or condition.   

 

The public health activities exception also allows covered entities to disclose PHI to individuals who may 

have contracted or been exposed to a communicable disease.
541

   

 

c. Serious Threat to Health or Safety 

 

A covered entity may disclose protected health information if it has a good faith belief that doing so is 

necessary to prevent or lessen a serious and imminent threat to the health or safety of an individual or the 

public, and if the information is disclosed to a person or persons reasonably able to prevent or lessen the 

threat.
542

  This includes disclosures to public health officials in response to serious and imminent threats 

to public health or safety related to bioterrorism.     

 

 

 

 

 

                                                      
539

 45 C.F.R. § 164.512(b)(1)(i) (2004).   
540

 Ctrs. for Disease Control and Prevention & U.S. Dep‘t of Health and Human Servs., Morbidity and Mortality 

Weekly Report: HIPAA Privacy Rule and Public Health, Apr. 11, 2003. 
541

 45 C.F.R. § 164.512(b)(1)(iv) (2004).   
542

 5 C.F.R. § 164.512(j) (2004).   
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d. Disclosure for Law Enforcement Purposes  

 

Disclosure of PHI without an individual's authorization is also permitted when emergency circumstances 

implicate law enforcement activities, national security and intelligence activities, or judicial and 

administrative proceedings.
543

  

 

v. Disclosures to Employers 

 

The HIPAA Privacy Rule does not regulate employers.  Under the HIPAA Privacy Rule there are very 

limited circumstances under which a covered entity may disclose an employee‘s PHI to an employer 

without prior consent from the employee.   

 

Under the public health activities exception, a covered entity may disclose limited employee PHI to an 

employer:  

 if the covered entity performing services related to the PHI is also a member of the employer‘s 

workforce or performs the medical services at the request of the employer;  

 if the services relate to workplace surveillance; and  

 if the employer is required by OSHA or other similar state law to record and report such 

information.   

 

The serious threat to health or safety exception may permit a covered entity to disclose an employee's PHI 

to his or her employer if the covered entity making the disclosure reasonably believes the employer is in a 

position to prevent or lessen a serious and imminent threat to a person, including individuals in the 

employer's workforce, or the public, such as customers or clients.  This may be particularly relevant if the 

employer is in a position to mitigate the spread of communicable disease throughout the workforce. 

 

 

 

 

 

 

                                                      
543

 5 C.F.R. § 164.512(j) (2004).   
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vi. HIPAA During an Emergency  

 

a. National or Public Health Emergency 

 

The HIPAA Privacy Rule is not suspended during a national or public health emergency.  However, 

if during an emergency a ―Section 1135 waiver‖ is issued, public health officials may not be responsible 

for violations of HIPAA.
544

  

 

Under certain circumstances the Secretary of DHHS may waive specific provisions of the HIPAA Privacy 

Rule.  During an official state of emergency or disaster, as declared by the President, and an official state 

of public health emergency, as declared by the Secretary, the Secretary may waive sanctions and penalties 

against a covered hospital which fails to comply with certain provisions of the HIPAA Privacy Rule.
545

  

Such waivers only apply: 

 in the emergency area for the period of time specified in the Secretary's public health emergency 

declaration;  

 to patients in hospitals that have instituted disaster protocol; and  

 for up to only 72 hours from the time the hospital initiates the disaster protocol unless the 

Presidential or Secretarial declaration of emergency terminates sooner.  

 

b. Emergency Situations Generally 

 

For disaster relief purposes, a covered entity may use or disclose certain PHI to a public or private entity 

that is authorized either by law or by its charter to assist in disaster relief efforts.
546

  For example, this 

provision of the Privacy Rule allows covered entities to share patient information with public or private 

entities, such as the American Red Cross, so that those entities can notify the patient's family members or 

personal representative of the patient’s location, general condition, or death.   

                                                      
544

 42 U.S.C. § 1320b-5(b). 
545

 42 U.S.C. § 1320b-5 (section 1135 of the Social Security Act); Project Bioshield Act of 2004, Pub. L. No. 108-

276, 118 Stat. 835; see U.S. Dep‘t of Health and Human Servs., Frequently Asked Questions: Health Information 

Privacy, http://www.hhs.gov/ocr/privacy/hipaa/faq/disclosures_in_emergency_situations/1068.html (last visited 

June 21, 2010) (noting that the Secretary‘s authority to waive provisions of the Privacy Rule in an emergency fall 

under the Project Bioshield Act of 2004 and section 1135(b)(7) of the Social Security Act).   
546

 45 C.F.R. § 164.510(b)(4). 
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Source: DHHS Office of Civil Rights, available at: http://www.hhs.gov/ocr/privacy/hipaa/understanding/special/emergency/emergencyprepdisclose.pdf

QUICK LOOK 
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B. STATE PRIVACY LAW 

 

In addition to HIPAA and the HIPAA Privacy Rule regarding individuals‘ private health information, 

Maryland law generally prohibits the release of medical records.
547

  Key differences between HIPAA 

and Maryland State privacy laws are that: 

 HIPAA does not provide for a private cause of action while the Maryland statute allows private 

individuals to seek actual damages; and  

 while HIPAA makes disclosures for public purposes voluntary, the Maryland privacy law makes 

certain disclosures for public purposes mandatory.  In other words, health care providers in 

Maryland must disclose certain PHI if requested by the appropriate authority.  Mandatory 

disclosures include those related to the reporting of communicable diseases and disclosures of 

medical records to the Secretary of Health and Mental Hygiene for the purpose of investigation 

and control of a public health emergency.
548

  

 

i. State Communicable Disease Reporting Requirements for Officials  

 

a. Secretary of Health and Mental Hygiene  

 

The Secretary of Health and Mental Hygiene has a specific duty to ―investigate the causes of disease and, 

particularly, the causes of epidemics‖ in Maryland.
549

  The Secretary also has a duty to contain and 

combat communicable diseases, inter alia, by obtaining ―accurate and complete reports on communicable 

diseases,‖ determining ―the prevalence of each communicable disease,‖ and devising ―means to control 

[the] . . . diseases.‖
550

  To achieve this mandate, regulations have been promulgated listing the diseases 

and indicating how they are to be reported.
551

  Maryland regulations set forth the various procedural and 

time requirements for the reporting of diseases.
552

  The health officer must relay the information to the 

Secretary within twenty-four hours of receiving it or within a shorter amount of time if specified by the 

Secretary. 
553

 

                                                      
547

 MD. CODE ANN., HEALTH-GEN. § 4-302. 
548

 See generally MD. CODE ANN., HEALTH-GEN. §§ 18-201, 18-202, 18-205, 18-904 (West 2009 & Supp. 2009); 

COMAR 10.06.01.03–07. 
549

 Md. Code Ann., Health-Gen. § 18-101(1) (West 2009). 
550

 Id. § 18-103(a).   
551

 COMAR 10.06.01.03 (listing diseases that the Department of Health and Mental Hygiene require to be reported).  
552

 Id.; see also COMAR 10.06.01.04. 
553

 COMAR 10.06.01.04C(4). 
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b. Reporting Requirements Under the CHE Act  

 

The CHE Act strengthened the communicable disease reporting requirements.  The DHMH Secretary is 

also authorized to require health care providers or others to produce information necessary to combat a 

catastrophic health emergency regardless of whether the information is confidential.
554

  The Secretary 

may require by order, directive, or regulation the reporting of:  

 ―The presence of an individual or group of individuals with specified illnesses or symptoms; 

 Diagnostic and laboratory findings relating to diseases caused by deadly agents; 

 Statistical or utilization trends relating to potential disease outbreaks; 

 Information needed to conduct contact tracing for exposed individuals; and 

 Other data deemed by the Secretary to have epidemiological significance in detecting 

possible catastrophic health emergencies.‖
555

  

 

The DHMH Secretary may require that health care providers or others submit reports ―detailing the 

presence and use of deadly agents[.]‖
556

  The Secretary may also authorize the release of information to a 

local, state, or federal government agency or other health care provider.
557

  Such information may be 

―redisclose[d]‖ ―to another health care provider or public official[,]‖ but only if the provider or agency 

agrees to keep the information confidential and when ―[t]he Secretary determines the disclosure is 

necessary to treat, prevent, or reduce the spread of the disease or outbreak believed to have been caused 

by the exposure to a deadly agent.‖
558

  To the extent possible, the Secretary will, ―[r]equest and use 

nonidentifying information‖ and use confidential information only ―to the extent necessary to detect and 

investigate actual or potential exposures to a deadly agent.‖
559

  

 

The specific reporting requirements for each type of healthcare provider are detailed below. 

 

For additional information, see Part B Section II.C.iv.m (Powers and Duties of the Secretary of Health 

and Mental Hygiene, The Secretary May Require the Reporting of Information Needed to Combat a 

Health Emergency) of this Handbook. 

 

                                                      
554

 MD. CODE ANN., HEALTH-GEN. § 18-904(a)–(b)(1) (West 2009).    
555

 Id. § 18-904(b)(1)(i)–(v). 
556

 Id. § 18-904(b)(4). 
557

 Id. § 18-904(d)(2), (3). 
558

 Id. § 18-904(d)(3). 
559

 Id. § 18-904(c). 
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c. Health Officers  

 

When health officers receive notice of a disease[s] that endangers public health, they must report the 

disease[s] to their county board of health.
560

  A health officer must also report any discovered ―infectious 

or contagious disease‖ to the DHMH Secretary within 24 hours.
561

  Health officers are required to report 

to the Secretary ―any unusual disease or mortality in the county or a contiguous county‖ regardless of 

whether the health officer knows if the disease is infectious or contagious.
562

  When a health officer is 

notified ―of an infectious or contagious disease that affects or is likely to endanger the health of school 

children within the county,‖ the health officer must also provide immediate written notice to the county‘s 

board of education.
563

  

 

For additional information, see Part B Section II.D.iv.d (Powers and Duties of Health Officers, Local 

Health Officers Are Required to Report Disease) of this Handbook. 

 

ii. Specific Reporting Requirements of Different Providers  

 

a. Physician Reporting Requirements  

 

 ―[A] physician with reason to suspect that a patient under the physician's care has a condition or an 

infectious or contagious disease, except HIV or AIDS, that endangers public health and that has been 

designated by the Secretary as reportable shall submit immediately a report to the health officer for the 

county where the physician cares for that patient.‖
564

  The report must ―contain the information and be in 

a format specified or approved by the Secretary.‖
565

  The report is confidential and ―not open to public 

inspection.‖
566

  Furthermore, it is ―not discoverable or admissible in evidence in any civil or criminal 

matter except in accordance with a court order sealing the court record.‖
567

  The Secretary may disclose 

this information to a ―governmental agency performing its lawful duties . . .[,]‖ when the recipient agrees 

                                                      
560

 MD. CODE ANN., HEALTH-GEN. § 18-208(a). 
561

 Id. § 18-208(b).   
562

 Id. § 18-208(c).   
563

 Id. § 18-209.   
564

 Id. § 18-201(a). 
565

 Id. § 18-201(b).   
566

 Id. § 18-201(c)(1)(i) and (iii).   
567

 Id. § 18-201(c)(1)(iv). 
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to ―maintain the confidentiality‖ and ―the disclosure is necessary to protect the public health or to prevent 

the spread of an infectious or contagious disease.‖
568

  

 

For additional information, see Part B Section II.C.v.a (State Reporting Requirements of Providers and 

Institutions, Physician Reporting Requirements) of this Handbook.  

 

b. Institution Reporting Requirements  

 

―[W]hen the administrative head of an institution has reason to believe that an individual on the premises 

of the institution has a condition or an infectious or contagious disease, except . . . [HIV or AIDS], that 

has been designated by the Secretary as reportable, the administrative head immediately shall submit a 

report to the health officer for the county where the institution is located.‖
569

  The report must ―[c]ontain 

the information and be in a format specified or approved by the Secretary; and [b]e transmitted as directed 

by the Secretary.‖
570

  An institution is required to keep such reports as confidential and protected as 

physician‘s reports.  

 

For additional information, see Part B Section II.C.v.b (State Reporting Requirements of Providers and 

Institutions, Institution Reporting Requirements) of this Handbook. 

 

c. Medical Laboratory Reporting Requirements  

 

―Except for the director of the State‘s public health laboratory system, the director of a medical laboratory 

located in this State‖ is required to report to the county health officer the existence ―of any infectious or 

contagious disease or condition that has been designated by the Secretary [in COMAR 10.06.01.03] as 

reportable.‖
571

  The health officer must then report the disease occurrence to the Secretary of Health and 

Mental Hygiene.
572

  The director of the State‘s public health laboratory system must report instances of 

such diseases or conditions to the Secretary.
573

  If a specimen from Maryland is examined by an out-of-

state medical laboratory and is found to show evidence of a contagious disease or condition, the 

laboratory director must report it to the Secretary of DHMH.  Both the health officer and the Secretary of 

                                                      
568

 MD. CODE ANN., HEALTH-GEN. § 18-201(c)(5).  
569

 Id. § 18-202(b). 
570

 Id. § 18-202(c). 
571

 Id. § 18-205(b) (West 2009 & Supp. 2009).   
572

 Id. § 18-205(f). 
573

 Id. § 18-205(b)(2).  
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Health and Mental Hygiene are authorized to discuss the report with the infected individual‘s attending 

physician or other attending health care provider and inspect the records of the medical laboratory.
574

  

 

For additional information, see Part B Section II.C.v.c (State Reporting Requirements of Providers and 

Institutions, Medical Laboratory Reporting Requirements) of this Handbook.  

 

C. PRIVACY AND HEALTH INFORMATION LIABILITY  

 

HIPAA and the Maryland Confidentiality of Medical Records Act (MCMRA)
575

 represent a limited 

scheme of liability, against a limited number of ―covered entities.‖  Furthermore, HIPAA, unlike 

MCMRA, does not provide a private cause of action.  In other words, a ―covered entity‖ may not be held 

liable by an individual who feels that his or her medical information has been wrongfully disclosed.  

Rather, the privacy requirements of the HIPAA Privacy Rule may only be enforced, and thus sanctions 

imposed, by the Department of Health and Human Services, Office of Civil Rights.  In addition to 

MCMRA, there are other theories of liability under which private individuals may hold health care 

providers and other private entities accountable for improper disclosure of private health information.  

Those theories might include invasion of privacy and breach of confidentiality in the doctor-patient 

relationship.   

 

i. Invasion of Privacy  

 

In Maryland, a successful claim for invasion of privacy hinges on the reasonableness of the disclosure and 

the intent of the party that discloses another‘s personal information.  Thus, mere incidental or negligent 

disclosure will not satisfy a claim for invasion of privacy.  Further, even if intentionally disclosed, the 

private fact disclosed must not be of public concern, thus giving unreasonable publicity to that person‘s 

private life.   

 

ii. Duty of Confidentiality  

 

Generally, doctors are held to a high standard of confidentiality regarding information obtained through 

the doctor-patient relationship.  Doctors generally cannot disclose patient information to a third party 

                                                      
574

 MD. CODE ANN., HEALTH-GEN. § 18-205(g)–(i). 
575

 Id.  § 4-301 et seq. (West 2003).  
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without obtaining their patient‘s consent.  That being said, a health care provider who discloses 

information as is required by law (i.e., Maryland mandatory communicable disease reporting) will not 

likely be found in breach of his or her duty of confidentiality.   

 



For Educational Use Only 

161 

 

IV. PROFESSIONAL LICENSING AND COMPELLED SERVICE  

 

A. PHARMACEUTICAL AUTHORITY AND DISTRIBUTION 

 

i. Prescription Authority 

 

a. Prescription Drug Defined 

 

The term ―prescription drug‖ is defined as: ―a drug that: (i) is intended to be used by an individual; and 

(ii) because of its toxicity, other potentiality for harmful effect, method of use, or collateral measures 

necessary for its use: 1. bears a cautionary label warning a person that under federal law the drug may not 

be dispensed without a prescription; or 2. is designated by the Department [of Health and Mental 

Hygiene] as not safe for use except under the supervision of a person licensed by the State to administer a 

prescription drug.‖
576

  

 

b. Requirement of a Valid Prescription 

 

A valid prescription may be either written or oral.
577

  If a pharmacist receives an oral prescription, the 

pharmacist must write down and file the prescription.
578

  Furthermore, a prescription must be legible.
579

  

An authorized prescriber must ―indicate on the prescription the date of its issuance.‖
580

  A pharmacist is 

prohibited, without further instruction from the prescribing individual, from dispensing medication 

pursuant to a prescription that is more than 120 days old.
581

   

 

 

 

 

 

 

                                                      
576

 MD. CODE ANN., CRIM. LAW § 5-101(v)(1) (West 2003).  See also MD. CODE ANN., HEALTH-GEN. § 21-220(a) 

(defining the drugs that a pharmacist may dispense). 
577

 MD. CODE ANN., HEALTH-GEN. § 21-220(b)(1). 
578

 Id. § 21-220(b)(1). 
579

 Id. § 21-220(b)(4). 
580

 MD. CODE. ANN., HEALTH OCC. § 12-503(a) (West 2008).   
581

 Id. § 12-503(b). 
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c. General Authorized Prescribers 

 

Maryland defines ―authorized prescriber‖ as ―any licensed dentist, licensed physician, licensed podiatrist, 

licensed veterinarian, certified nurse midwife [or] certified nurse practitioner . . . or other individual 

authorized by law to prescribe prescription or nonprescription drugs or devices.‖
582

  

 

d. Limited Certified Nurse Midwife and Practitioner Prescribing 

Authority 

 

Generally, certified nurse midwives are only permitted to prescribe medications, including controlled 

substances on the United States Food and Drug Administration‘s (FDA) Schedules II, III, IV, and V, 

which are ―commonly used in the practice of nurse midwifery as determined by the [State Board of 

Nursing] in consultation with the State Board of Pharmacy and the State Board of Physicians[.]‖
583

  The 

non-controlled substances nurses and midwives may use are listed in a ―formulary developed by the 

[State Board of Nursing] in consultation with the [Maryland Board of Physicians] and Pharmacy 

Board.‖
584

  Generally, a certified nurse practitioner is permitted to prescribe prescription medications in 

accordance with a written agreement with a supervising physician.
585

  

 

e. Limited Physician Assistant Prescribing Authority 

 

Physician assistants are permitted to prescribe ―under an approved delegation agreement and in 

accordance with § 15-302.‖
586

  Generally, a physician may delegate prescriptive authority to a physician 

assistant only if the delegation agreement between the physician and the physician assistant includes 

language documenting that: 

• there is ―intent to delegate prescribing of controlled dangerous substances, prescription drugs, or 

medical devices[;]‖
587

  

                                                      
582

 MD. CODE. ANN., HEALTH OCC. § 12-101(b) (West 2009); see also COMAR 10.13.12.01B(1) (defining 

authorized prescriber). 
583

 Id. § 8-601(2)(ii)–(iii).   
584

 COMAR 10.27.05.13A(1). 
585

 COMAR 10.27.07.02A(4), B(2). 
586

 MD. CODE ANN., HEALTH OCC. § 15-301(c)(7) (West 2008).  The general requirements of a delegation agreement 

are contained in title 15, section 302 of the Maryland Code, Health Occupations; the restrictions on prescribing are 

provided in title 15, section 302.2 of the Maryland Code, Health Occupations.    
587

 Id. § 15-302.2(a)(1).   
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• the ―prescribing activities of the physician assistant will comply with applicable federal and State 

regulations[;]‖
588

  

• all of the prescriptions written by the physician assistant will be noted in the medical records of 

patients and then reviewed and cosigned by the supervising physician[;]
589

  

• the prescriptions will include not only the physician assistant‘s name but also the name of the 

supervising physician, business address, and business telephone number[;]
590

  

• the physician assistant has passed the national certification exam by the National Commission on 

the Certification of Physician Assistants within the prior two years or has completed ―8 category 

1 hours of pharmacology education within the previous 2 years[;]‖
591

 and 

• the physician assistant possesses a bachelor‘s degree (or equivalent) or ―2 years of work 

experience as a physician assistant,‖ or that the State Board of Physicians has approved the 

delegation agreement ―including approval for writing medication orders.‖
592

  

 

A physician may not delegate to a physician assistant the authority to prescribe Schedule I drugs.
593

  In 

order to be delegated the authority to prescribe controlled dangerous substances other than Schedule I 

drugs, the physician assistant must have ―a valid . . . State controlled dangerous substance registration and 

. . . Federal Drug Enforcement Agency (DEA) registration.‖
594

  

 

ii. Dispensing Authority 

 

The terms ―dispense‖ or ―dispensing‖ are defined as: ―the procedure which results in the receipt of a 

prescription or nonprescription drug or device by a patient or the patient‘s agent and which entails the: (1) 

[i]nterpretation of an authorized prescriber‘s prescription for a drug or device; (2) [s]election and labeling 

of the drug or device prescribed pursuant to that prescription; and (3) [m]easuring and packaging of the 

prescribed drug or device in accordance with State and federal laws.‖
595

  

 

 

 

                                                      
588

 MD. CODE ANN., HEALTH OCC. § 15-302.2(a)(2).   
589

 Id. § 15-302.2(a)(3).   
590

 Id. § 15-302.2(a)(4).   
591

 Id. § 15-302.2(a)(5). 
592

 Id. § 15-302.2(a)(6).   
593

 Id. § 15-302.2(b)(1). 
594

 Id. § 15-302.2(b)(2)(i) & (ii). 
595

 Id. § 12-101(h) (West Supp. 2009). 
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a. Pharmacist Dispensing Authority 

 

Except for pharmacy students who practice ―under the supervision of a licensed pharmacist[,]‖ anyone 

practicing pharmacy in Maryland must be licensed to do so.
596

  A pharmacist is limited to dispensing 

medications from a pharmacy holding a pharmacy permit unless the pharmacist has prior approval by the 

Pharmacy Board for dispensing at some alternative facility.
597

  However, during a proclaimed catastrophic 

health emergency a pharmacist who is assigned to a location by the State is deemed to have such 

approval.
598

  Furthermore, if a pharmacy with a permit is destroyed or ―otherwise rendered inoperable,‖ 

the pharmacist may dispense from a temporary location if he/she has already been approved by the State 

Board of Pharmacy and ―[e]nsures that the temporary pharmacy site complies with State and federal 

laws.‖
599

  The Pharmacy Board ―may approve the operation of a pharmacy from a temporary site for a 

period not to exceed 60 days from the date of the original approval, unless an extension is approved by 

the Board before the expiration of the preceding approval.‖
600

   

 

If a state of emergency is declared by the State or federal government, a pharmacist working in the 

declared emergency area may refill a prescription that has not been authorized, if authorization 

cannot be obtained from the authorized prescriber.
601

  The pharmacist may also refill the prescription 

if the prescription is not for a controlled dangerous substance, if the quantity of medication dispensed 

does not exceed a 14-day supply, and the pharmacist ―notifies the authorized prescriber of the refill of the 

prescription within 7 days of dispensing the drug.‖
602

   

 

b. Limited Veterinarian, Dentist, Physician, and Podiatrist Dispensing 

Authority 

 

Licensed veterinarians, dentists, physicians, and podiatrists may dispense drug samples to their patients 

without a license to dispense medication so long as the sample is free, it is labeled correctly, and the 

prescriber makes note of the dispensed sample in the patient‘s chart.
603

  Furthermore, licensed physicians, 

dentists, or podiatrists are permitted to administer prescription drugs in the course of treating a patient and 

                                                      
596

 MD. CODE ANN., HEALTH OCC. § 12-301(a)-(b). 
597

 Id. § 12-307(b)–(c); see COMAR 10.34.31.02. 
598

 COMAR 10.34.31.05. 
599

 COMAR 10.34.31.08A(2).  
600

 COMAR 10.34.31.08B.  
601

 MD. CODE ANN., HEALTH OCC. § 12-506(c)(1) (West Supp. 2008).  
602

 Id. § 12-506 (c)(2)–(4).   
603

 MD. CODE ANN., HEALTH OCC. § 12-102(d) (West Supp. 2009). 
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to provide starter dosages of medications.
604

  A starter dosage must comply with labeling requirements, be 

provided to the patient without charge, and be noted in the patient‘s chart.
605

  A starter dosage must also 

either only be sufficient for 72 hours of therapy or be provided as an advance prior to the patient 

obtaining a larger supply of the medication for the balance of the medical therapy.
606

  Licensed dentists, 

physicians, or podiatrists may also dispense prescription medications in the course of treatment at certain 

medical facilities, clinics, and health centers. 
607

  

 

Licensed dentists, physicians, and podiatrists have limited drug preparation and dispensing authority 

outside the scenarios detailed above.
608

   

 

c. Limited Certified Nurse Midwife Dispensing Authority 

 

Certified nurse midwives may only dispense substances in the course of treating a patient at: ―1. A 

medical facility or clinic . . . operated on a nonprofit basis; 2. A health center . . . operat[ing] on a campus 

of an institution of higher education; or 3. A public health facility, a medical facility under contract with a 

State or local health department, or a facility funded with public funds.‖
609

   

 

d. Limited Certified Nurse Practitioner Dispensing Authority 

 

Certified nurse practitioners may prepare and dispense a ―starter dosage of any drug the nurse practitioner 

is authorized to prescribe to a patient‖ if the starter dosage is labeled properly, the dosage is free, and the 

nurse practitioner records the dosage in the patient‘s medical record.
610

  Furthermore, a certified nurse 

practitioner may only prepare and dispense drugs in the course of providing treatment at: ―(1) [a] medical 

facility or clinic that specializes in the treatment of medical cases reimbursable through workers‘ 

compensation insurance; (2) [a] medical facility or clinic that is operated on a nonprofit basis; (3) [a] 

health center that operates on a campus of an institution of higher education; (4) [a] public health facility, 

a medical facility under contract with a State or local health department, or a facility funded with public 

                                                      
604

 Id. § 12-102(e)–(f).   
605

 Id. § 12-102(f)(1)(i)–(iii).   
606

 Id. § 12-102(f)(2)(i)–(ii).   
607

 See id. § 12-102(g) (providing a detailed list of acceptable locations for dispensing a prescription drug). 
608

 See id. § 12-102 (c) (offering a complete list of the exceptions of the requirement).  See also COMAR 

10.13.01.03 (regarding an application for dispensing medications) and COMAR 10.13.01.04 (listing regulations 

governing the dispensing of medications).   
609

 Id. § 8-601(2)(iv)(1)–(3) (West 2008). 
610

 Id. § 8-508(b); see also COMAR 10.27.07.02B(2) (providing further requirements for nurse practitioners). 
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funds; or (5) [a] nonprofit hospital or a nonprofit hospital outpatient facility as authorized under the 

policies established by the hospital.‖
611

  

 

Lastly, a certified nurse practitioner must comply with all the labeling requirements listed in Maryland 

Code.
612

  The nurse practitioner must also record the dispensing on the patient‘s chart; allow the Division 

of Drug Control to enter and inspect the office; and, except for starter dosages or free samples, ―provide 

the patient with a written prescription, maintain prescription files, and maintain a separate file for 

Schedule II prescriptions for a period of at least 5 years.‖
613

   

 

e. Compounding 

 

Compounding is ―the preparation, mixing, assembling, packaging, or labeling of a drug or device.‖
614

  

Compounding may be undertaken to fill a prescription drug order or on ―initiative based on the 

practitioner/patient/pharmacist relationship in the course of professional practice.‖
615

  Compounding may 

also be done for the purpose of ―research, teaching, or chemical analysis [but] not for the sale or 

dispensing of the drug or device.‖
616

  

 

iii. Authority to Administer Medication 

 

Physicians in Maryland may administer medications in the course of treatment.
617

  Licensed dentists and 

podiatrists are also permitted to administer prescription drugs in the course of treating a patient.
618

  These 

powers may be limited by the State Boards of these professions.
619

   

 

A physician assistant may administer as well as prescribe certain controlled dangerous substances, 

prescription drugs, or medical devices in accordance with a valid delegation agreement with a supervising 

physician.
620

   

                                                      
611

 MD. CODE ANN., HEALTH OCC. § 8-508(c) (West 2008).   
612

 Id. §12-505.    
613

 Id. § 8-508(d). 
614

 Id. § 12-101(d)(1) (West Supp. 2009).   
615

 Id. § 12-101(d)(1)(i). 
616

 Id. § 12-101(d)(1)(ii). 
617

 See id. § 14-101(l) (West 2009) (defining the phrase ―practice medicine‖).   
618

 See id. § 12-102(e)–(g) (West Supp. 2009) (detailing the circumstances under which a dentist, physician, or 

podiatrist may administer or prescribe a prescription drug or device). 
619

 See id. §§ 14-205(a)(1)(ii) (physicians), 4-205(1)–(2) (dentists), 16-205(a)(2) (podiatrists).   
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A registered nurse is authorized to administer medications in the course of patient treatment.
621

  A 

licensed practical nurse may administer medications prescribed by an individual authorized to prescribe 

medication.
622

   

 

iv. Vaccine Rationing and Price Controls  

 

If a catastrophic health emergency is proclaimed in Maryland, the Governor has broad authority to order 

the Secretary of Health (or another designated official) to regulate the sale, use, dispensing, distribution, 

or transportation of anything needed to respond to the medical consequences.  Such authority includes the 

power to ration or use quotas, create and distribute stockpiles, set prices, and take other appropriate 

actions.  The Governor is also authorized to seize anything needed to respond to the medical 

consequences and—working with health care providers—to designate and gain access to a facility needed 

to respond to the emergency.
623

  This power could include rationing medicines or establishing price 

controls on medical supplies or other necessities, such as vaccines.   

 

A series of cases in both federal and Maryland courts has consistently upheld rationing and price controls 

in certain emergency situations, allowing business owners to continue conducting business for 

compensation, but sometimes with a reduced profit margin or without the freedom of determining the 

distribution of their products.
624

  Given this pattern of decisions, it is unlikely that any price control or 

rationing regulations adopted in response to a declared public health emergency would be considered 

takings requiring compensation under the U.S. and Maryland Constitutions.
625 

 

 

                                                                                                                                                                           
620

 MD. CODE ANN., HEALTH OCC. § 15-302.2 (West 2008) (listing all required components for the delegation 

agreement). 
621

 Id. § 8-101(f)(2) (defining the phrase ―practice registered nursing‖). 
622

 Id. § 8-311(c). 
623

 MD. CODE ANN., PUB. SAFETY § 14-3A-03(b)(1)–(2) (West Supp. 2009). 
624

 See Morrisdale Coal Co. v U.S., 259 U.S. 188 (1922) (upholding price controls on coal during World War I); 

Yakus v. U.S., 321 U.S. 414 (1944) (upholding the Emergency Price Control Act during World War II); Henderson 

v. Bryan, 46 F.Supp. 682 (D.C.CAL 1942) (upholding constitutionality of war-time tire-rationing regulations and 

issuing injunction against tire retailer prohibiting him from violating them); Governor of Maryland v. Exxon Corp, 

370 A.2d 1102 (1977) (holding price controls and rationing provisions of a Maryland statute governing fuel 

allocation does not constitute an uncompensated taking). 
625

 Vaccine prices and rationing may also be impacted by federal law, specifically through programs that provide 

funding for vaccine administration and include provisions with regulations of issues such as billing vaccine 

recipients.   
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B. LICENSING AND CERTIFICATION OF HEALTH CARE PROFESSIONALS 

 

i. Scope of Practice During Non-Emergency 

 

a. Physicians 

 

Generally, an individual may not practice medicine in Maryland without a Maryland medical license.
626

 

To practice medicine means ―to engage, with or without compensation, in medical diagnosis; healing; 

treatment; or surgery.‖
627

  

 

A physician licensed in another state may practice in Maryland under limited circumstances.  

Physicians may practice in Maryland without a Maryland medical license if they are licensed in another 

jurisdiction and are consulting with a physician licensed in Maryland.
628

  Additionally, any physician who 

works for the federal government may practice medicine in Maryland without a Maryland license in the 

course of performing the duties of his or her federal job.
629

  Finally, a physician who resides in and is 

authorized to practice medicine by any adjoining state and whose practice extends into Maryland is not in 

violation of the requirement to possess a Maryland license provided the physician does not have an office 

in Maryland and the other state allows Maryland licensed physicians the same privilege.
630

   

 

A physician may delegate certain duties to non-physicians.
631

  However, the individuals to whom the 

duties are delegated may need to be certified or licensed by the State.  The Code of Maryland Regulations 

provides the regulations for certification of radiation oncology/therapy technologists, medical radiation 

technologists, and nuclear medicine technologists. 
632

 

 

 

 

 

                                                      
626

 MD. CODE ANN., HEALTH OCC. §§ 14-301 & 14-601 (West 2008).   
627

 Id. § 14-101(l)(1). 
628

 Id. § 14-302(2). 
629

 Id. § 14-302(3). 
630

 Id. § 14-302(4). 
631

 Id. § 14-306. 
632

 COMAR 10.32.10.01–14 (Chapter 12 of the same subtitle provides the regulations regarding physicians 

delegating certain acts to an assistant; Chapter 3 lists the requirements regarding a physician‘s delegation of duties to 

a physician assistant.  COMAR 10.32.12.01–05 and COMAR 10.32.03.01–16). 
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b. Physician Assistants 

 

A physician assistant is an ―individual who is certified under [Title 15] to perform delegated medical acts 

under the supervision of a physician.‖
633

  This section also defines the physician assistant‘s scope of 

practice as ―the performance of medical acts that are: (1) [d]elegated by a supervising physician to a 

physician assistant; (2) [w]ithin the supervising physician's scope of practice; and (3) [a]ppropriate to the 

physician assistant's education, training, and experience.‖
634

  In addition, this section defines a physician 

assistant's "[p]rescriptive authority" as "the authority delegated by a supervising physician to a physician 

assistant to prescribe and administer controlled dangerous substances, prescription drugs, medical 

devices, and the oral, written, or electronic ordering of medications.‖
635

  

 

While the State Board of Physicians may adopt regulations that permit physician assistants to prescribe 

medication, it may not authorize a physician assistant to dispense prescriptions.
636

   

 

A physician is authorized to delegate duties to a physician assistant under a Board of Physicians approved 

delegation agreement between the physician and physician‘s assistant.
637

  The following items must be 

included in a physician assistant delegation agreement, including:  

• a description of the qualifications of both the physician assistant and the physician;  

• the setting in which the assistant will be working;  

• an explanation of the supervision the physician will provide;  

• a description of the delegated medical acts within the supervisor‘s scope of practice and which 

may require specialized education or training;  

• documentation that all medical acts delegated to the assistant will be within the scope of practice 

of the supervisor and appropriate to the assistant‘s education, training, and level of competence;  

• a statement by the supervising physician that he or she accepts responsibility for any care given 

by the assistant;  

• a statement by the supervisor that he or she will respond in a timely manner when contacted by 

the assistant;  

• a description of the process the supervising physician will use to review the physician assistant‘s 

practice; and  

                                                      
633

 MD. CODE ANN., HEALTH OCC. § 15-101(m) (West 2008). 
634

 Id. § 15-101(n).   
635

 Id. § 15-101(o).   
636

 See 80 Md. Op. Atty. Gen.173 (1995). 
637

 Md. Code Ann., Health Occ. § 15-302(a) (West 2008). 
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• ―[a]ny other information deemed necessary by the Board [of Physicians] or [the Physician 

Assistant Advisory] Committee.‖ 
638

 

 

A physician may not specify in a delegation agreement an alternate supervising physician for a physician 

assistant in a non-hospital setting. 
639

  

 

c. Nurses 

 

There are three main types of nurses in Maryland: certified nurse practitioner, registered nurse, and 

licensed practical nurse.
640

  Generally, nurses must be licensed in Maryland to practice nursing in 

Maryland.
641

  Maryland law prohibits a person from practicing, attempting to practice or offering to 

practice as a registered, licensed, or certified nurse; as a certified nursing assistant; medication technician; 

or medicine aide unless licensed in Maryland to practice that profession.
642

  It is also prohibited to require 

a nurse to practice above his or her knowledge or skill level.
643

   

 

A nurse with a multistate nursing license (but not a Maryland license) may practice nursing in Maryland, 

so long as the nurse meets all home state licensing requirements.
644

  The Nurse Multistate Licensure 

Compact states in part that "[a] license to practice registered nursing issued by a home state to a resident 

of that state will be recognized by each party state as authorization for a multistate licensing privilege to 

practice as a registered nurse in a party state.‖
645

  Furthermore, ―a license to practice licensed practical or 

vocational nursing issued by a home state to a resident in that state will be recognized by each party state 

as authorization for a multistate licensing privilege to practice as a licensed practical or vocational nurse 

in a party state.  In order to obtain or retain a license, an applicant shall meet the home state‘s 

qualifications for licensure and license renewal, as well as other applicable state laws.‖
646

  The Code of 

                                                      
638

 MD. CODE ANN., HEALTH OCC. § 15-302(b)(1)–(10) (detailing the requirements in a delegation agreement).   
639

 See 86 Md. Op. Atty. Gen. No. 157 (2001). 
640

 See MD. CODE ANN., HEALTH OCC. §§ 8-302(b) (West 2008) (setting out requirements to qualify for a nursing 

license or certification), 8-101(d) (defining ―Licensed practical nurse‖), 8-101(g) (defining ―Registered nurse‖). 
641

 Id. § 8-301(a)–(b). 
642

 Id. § 8-701(c).   
643

 Id. § 8-701(f). 
644

 See MD. CODE ANN., HEALTH OCC. §8-7A-01 for complete coverage of the Nurse Multistate Licensure Compact 

in Maryland. 
645

 Id. § 8-7A-01.4.   
646

 MD. CODE ANN., HEALTH OCC. § 8-7A-01.4. 
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Maryland Regulations provides the regulations covering nurses practicing under the Multistate Nursing 

Licensure Compact.
647

  

 

Additionally, an unlicensed nurse not covered by the multistate compact may practice as part of an 

―approved education program‖ or may practice if employed by the federal government ―to practice 

registered nursing or licensed practical nursing while practicing within the scope of that employment, if 

the individual is authorized by any state to practice registered . . . or licensed practical nursing.‖
648

  Also, 

an individual may also practice registered or licensed practical nursing under rules and regulations 

adopted by the Board of Nursing if the individual: ―(i) [o]therwise has qualified to practice registered . . . 

or licensed practical nursing in any other state or country and is in this State temporarily; or (ii) [h]as an 

application for a license pending before the Board: 1. [b]ut has not taken the examination [or] 2. [h]as 

taken an examination . . . but the results of the examination are not yet known.‖
649

    

 

In a disaster situation in Maryland, an individual assigned by the American Red Cross to assist in the 

State may practice registered or licensed practical nursing if the individual has a license to practice these 

types of nursing in another state.
650

   

 

d. Certified Nursing Assistants 

 

A certified nursing assistant is an individual ―who routinely performs nursing tasks delegated by a 

registered nurse or licensed practical nurse for compensation.‖
651

  All nursing assistants must be certified 

by the State Board of Nursing.
652

  The State Board of Nursing has issued regulations regarding the 

certification of nursing assistants.
653

  

 

 

 

 

                                                      
647

 COMAR 10.27.22.01–04.  For a list of states participating in the multi-state nurse licensure compact, please refer 

to the NATIONAL COUNCIL OF STATE BOARDS OF NURSING, NURSE LICENSURE COMPACT, COMPACT MAP,  available 

at http://www.ncsbn.org/158.htm (last accessed June 21, 2010). 
648

 MD. CODE ANN., HEALTH OCC. § 8-301(c)(1)–(2). 
649

 Id. § 8-301(c)(3).  
650

 Id. § 8-301(c)(4).    
651

 Id. § 8-6A-01(h)(1). 
652

 MD. CODE ANN., HEALTH OCC. § 8-6A-02(a).   
653

 COMAR 10.39.01.01–08 (for regulations governing certification of nursing assistants).  
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e. Nurse Practitioners 

 

The State Board of Nursing is authorized to promulgate rules, regulations, and standards regarding the 

practice of nurse practitioners.
654

  A nurse practitioner is a registered nurse who has been certified to 

perform additional duties under regulations adopted by the State Board of Nursing.
655

  A nurse 

practitioner may have limited prescription drug preparation and dispensing privileges.
656

  A nurse 

practitioner must practice under the supervision of a licensed physician in accordance with a written 

agreement which may include the following functions: ―(1) [c]omprehensive physical assessment of 

patients ; (2) [e]stablishing medical diagnosis for common short-term or chronic stable health problems; 

(3) [o]rdering, performing, and interpreting laboratory tests; (4) [p]rescribing drugs; (5) [p]erforming 

therapeutic or corrective measures; (6) [r]eferring patients to appropriate licensed physicians or other 

health care providers; [and] (7) [p]roviding emergency care.‖
657

   

 

f. Emergency Medical Technicians 

 

For detailed information, see Part C Section IV.E.iii (Emergency Medical Services, Licensing and 

Certification by the Emergency Medical Services Board) of this Handbook.  

 

g. Pharmacists 

 

A pharmacist must be licensed to practice pharmacy in Maryland.
658

  The practice of pharmacy means: 

―to engage in any of the following activities: (i) Providing pharmaceutical care; (ii) Compounding, 

dispensing, or distributing prescription drugs or devices; (iii) Compounding or dispensing nonprescription 

drugs or devices; (iv) Monitoring prescriptions for prescription and nonprescription drugs or devices; (v) 

Providing information, explanation, or recommendations to patients and health care practitioners about 

the safe and effective use of prescription or nonprescription drugs or devices; (vi) Identifying and 

appraising problems concerning the use or monitoring of therapy with drugs or devices; (vii) Acting 

                                                      
654

 See MD. CODE ANN., HEALTH OCC. § 8-205 for a listing of all the powers and duties of the State Board of 

Nursing. 
655

 COMAR 10.27.07.01B(4). 
656

 See COMAR 10.27.07.08 (prescribing and dispensing regulations for nurse practitioners). 
657

 COMAR 10.27.07.02A; see also COMAR 10.27.07.02 (detailing the scope and standards of practice for a nurse 

practitioner).   
658

 MD. CODE ANN., HEALTH OCC. § 12-301(a) (West 2008).  
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within the parameters of a therapy management contract, as provided under Subtitle 6A of [Title 12]; or 

(viii) Administering an influenza vaccination in accordance with § 12-508 of this title.‖
659

  

 

A licensed Maryland pharmacist is limited to dispensing and distributing medications from a location 

holding a pharmacy permit unless the pharmacist has obtained prior approval for an alternative location 

from the State Board of Pharmacy.
660

   

 

Although practicing pharmacy in Maryland without a license is generally prohibited outside of emergency 

situations, a pharmacy student may practice without a license as part of a ―learning program of a college 

or school of pharmacy under the supervision of a licensed pharmacist.‖
661

  

 

ii. Emergency Privileges, Credentialing, and Practice 

 

a. General Emergency Licensing Provisions and Maryland Disaster 

Privileges 

 

The Secretary of Health and Mental Hygiene is required ―coordinate with the Health Occupations Boards 

to develop a process to license, certify, or credential both licensed health care practitioners and out-of-

state health care practitioners who may be needed to respond to a catastrophic health emergency.‖
662

  In 

accordance with this mandate, the Secretary of Health and Mental Hygiene has developed requirements 

for credentialing of physicians by a hospital.
663

  The Secretary has also developed a process for hospitals 

to grant emergency privileges to physicians during a disaster.
664

  

 

Furthermore, under the Emergency Management Assistance Compact (EMAC), a health care practitioner 

requested by a state undergoing a health care crisis who is licensed in his or her home state, is considered 

licensed in the requesting state.
665

  

 

                                                      
659

 MD. CODE ANN., HEALTH OCC. § 12-101(s)(1) (West Supp. 2009). 
660

 Id. § 12-307(b)–(c). 
661

 Id. § 12-301(b) (West 2008).  
662

 MD. CODE ANN., HEALTH-GEN. § 18-903(c) (West 2009 & Supp. 2009); see MD. CODE ANN., HEALTH-GEN. § 

18-903 (discussing the development and implementation of contingency plans).   
663

 See COMAR 10.07.01.24. 
664

 See COMAR 10.07.01.24G.  
665

 MD. CODE ANN., PUB. SAFETY § 14-702(5) (West Supp. 2009). 
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For additional information, see Part C Section IV.F.i.f (Emergency Management Assistance Compact 

(EMAC), Licensed Providers), and Part C Section IV.C.ii (Hospital Licensing and Credentialing of 

Hospital Medical Staff, Emergency Facilities and Emergency Credentialing) of this Handbook.  

 

b. Physicians’ Emergency Practice 

 

In a declared state of emergency or proclaimed catastrophic health emergency, a physician who is not 

licensed in Maryland may be permitted to practice in Maryland under the Emergency Management 

Assistance Compact.
666

   

 

Also, the Governor may compel any health care provider to provide medical examination and treatment 

during a declared catastrophic health emergency.
667

  

 

Finally, a physician who is not licensed in Maryland may still practice under some exceptions.
668

  

 

For additional information, see Part C Section IV.F.i.f (Emergency Management Assistance Compact 

(EMAC), Licensed Providers) of this Handbook.  

 

c. Nursing Emergency Practice 

 

In a declared state of emergency or proclaimed catastrophic health emergency, a nurse who is not licensed 

in Maryland may be permitted to practice in Maryland under the Emergency Management Assistance 

Compact.
669

  

 

In the absence of an emergency or proclaimed catastrophic health emergency, under certain circumstances 

a nurse who is not licensed in Maryland may practice nursing in Maryland.
670

  Furthermore, a nurse who 

possesses a multistate nursing license in accordance with the Multistate Nursing Licensure Compact is 

also permitted to practice nursing in Maryland.
671

  

 

                                                      
666

 Id.  § 14-702(5). 
667

 Id.  § 14-3A-03(c) (listing the Governor‘s health emergency powers with regard to health care providers).   
668

 See MD. CODE ANN., HEALTH OCC. § 14-302 (list of these exceptions). 
669

 MD. CODE ANN., PUB. SAFETY § 14-702(5) (West Supp. 2009). 
670

 See MD. CODE ANN., HEALTH OCC. § 8-301(c) (listing these exceptions).   
671

 Id. §§ 8-301(d) (exempting registered nurses under this Compact), 8-7A-01 (codification of this Compact). 
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For additional information, see Part C Section IV.F.i.f (Emergency Management Assistance Compact 

(EMAC), Licensed Providers), and Part C Section IV.B.i.c (Licensing and Certification of Health Care 

Professionals, Scope of Practice During Non-Emergency, Nurses) of this Handbook.  

 

d. Pharmacist Emergency Practice 

 

In a declared state of emergency or proclaimed catastrophic health emergency, a pharmacist who is not 

licensed in Maryland may be permitted to practice in Maryland under the Emergency Management 

Assistance Compact.
672

  

 

For additional information, see Part C Section IV.F.i.f (Emergency Management Assistance Compact 

(EMAC), Licensed Providers) of this Handbook.  

 

e. Hospital Medical Staff Privileges and Credentials 

 

See Part C Section V.C.ii (Hospital Licensing and Credentialing of Hospital Medical Staff, Emergency 

Facilities and Emergency Credentialing) of this Handbook.  

 

f. Federal Credentials/License Verification System 

 

At the federal level, the U.S. Secretary of Health and Human Services is required to establish a system, 

either ―directly or through an award of a grant, contract, or cooperative agreement, for advance 

registration of health professionals for the purpose of verifying credentials, licenses, accreditations, and 

hospital privileges of such professionals when, during public health emergencies, the professionals 

volunteer to provide health services[.]‖
673

  

 

For additional information, see Part B Section iii. (Select Federal Public Health Powers, Advance 

Registration of Health Profession Volunteers), and Part C Section IV.C.iii (Hospital Licensing and 

Credentialing of Hospital Medical Staff, Federal Credentials/License Verification System) of this 

Handbook.  

 

                                                      
672

 MD. CODE ANN., PUB. SAFETY § 14-702(5) (West Supp. 2009). 
673

 42 U.S.C.A. § 247d-7b(a) (West 2003). 
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C. HOSPITAL LICENSING AND CREDENTIALING OF HOSPITAL MEDICAL 

STAFF 

 

i. Maryland Hospitals 

 

The Maryland Code defines a hospital as ―an institution that: [h]as a group of at least 5 physicians who 

are organized as a medical staff for the institution; [m]aintains facilities to provide, under the supervision 

of the medical staff, diagnostic and treatment services for 2 or more unrelated individuals; and [a]dmits or 

retains the individuals for overnight care.‖
674

  Maryland requires a person to be licensed by the Secretary 

before operating a hospital or a related institution in the State.
675

  For the purposes of that requirement, the 

definition of ―person‖ includes the State, a county, or a municipal corporation.
676

  There are several 

requirements and steps to obtaining a license to operate a hospital in Maryland.
677

  In the event of a 

declared catastrophic health emergency, the Governor may order the Secretary or other designated official 

to ―establish places of treatment, isolation, and quarantine.‖
678

  

 

ii. Emergency Facilities and Emergency Credentialing 

 

a. Hospital Medical Staff Privileges 

 

Disaster privileges for physicians are discussed in the Code of Maryland Regulations.
679

  A Maryland 

hospital must develop a medical staff plan for the granting of disaster privileges that identifies ―[t]he 

individual responsible for granting disaster privileges; [t]he responsibilities of that individual; [a] system 

to manage, assign, and supervise the physicians who have been granted disaster privileges; and [t]he 

process by which credentials and privileges are verified as soon as the situation allows[.]‖
680

   

 

After a hospital activates its disaster or emergency management plan (in response to a declared state of 

emergency or Secretary of Health and Mental Hygiene order pursuant to MD. CODE ANN, HEALTH-GEN. 

                                                      
674

 MD. CODE ANN., HEALTH-GEN. § 19-301(f) (West 2009). 
675

 Id. § 19-318(a). 
676

 Id. § 19-301(m). 
677

 See MD. CODE ANN., HEALTH-GEN. § 19-319 (West 2009 & Supp. 2009) for a list of these requirements.  See 

also Id. §19-320 (listing the application procedures).   
678

 MD. CODE ANN., PUB. SAFETY § 14-3A-03(b)(3)(iii) (West Supp. 2009). 
679

 COMAR 10.07.01.24G.  
680

 COMAR 10.07.01.24G(2). 
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§ 18-905), ―the [hospital‘s] chief executive officer, medical staff president, or designee may grant 

temporary disaster privileges to licensed physicians who have not been appointed to the hospital‘s 

medical staff.‖
681

  

 

Physicians granted disaster privileges by a hospital must either ―[b]e registered and trained by [DHMH] 

as part of the Department‘s Maryland Physician Volunteer Corps and possess the Department issued 

photo identification; or [c]omply with the hospital‘s medical staff plan for granting privileges in a 

disaster.‖
682

  The hospital‘s medical staff plan for granting privileges during a disaster must require one of 

the following from any physician being considered: (1) a current Maryland medical license and an official 

picture identification card (such as a driver‘s license); (2) a current medical license from another state if 

the physician‘s assistance has been requested pursuant to the Emergency Management Assistance 

Compact (EMAC); (3) a current picture identification card from another Maryland hospital where the 

physician already has privileges; or (4) verification by a hospital medical staff member that he or she 

knows the physician and that the physician is licensed to practice medicine in Maryland.
683

  

 

Disaster privileges are ―discontinued when the hospital‘s chief executive officer, medical staff president, 

or designee determines that the emergency condition no longer exists and that the hospital has adequate 

resources to meet the patient‘s needs.‖
684

  

 

For any physicians granted disaster privileges, the hospital must ―maintain records that include: ―(a) [t]he 

number of hours worked by each physician; (b) [t]he type of service provided by each physician; (c) [t]he 

location where these services were provided; and (d) [a]ny additional information required by [DHMH] 

for federal and State reimbursement.‖
685

  

 

For additional information, see Part B Section iii. (Select Federal Public Health Powers, Advance 

Registration of Health Profession Volunteers), and Part C Section IV.B.ii.a (Licensing and Certification 

of Health Care Professionals, Emergency Privileges, Credentialing, and Practice, General Emergency 

Licensing Provisions and Maryland Disaster Privileges) of this Handbook.  

 

 

                                                      
681

 Id. 10.07.01.24(G)(1). 
682

 Id. 10.07.01.24G.(3)(a)–(b). 
683

 Id. 10.07.01.24G.(3)(b). 
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b. Physician Credentialing 

 

The Secretary of Health and Mental Hygiene provides a designated form ―for credentialing physicians 

who seek to be employed by or have staff privileges at a hospital.‖
686

  Furthermore, the hospital must use 

the ―uniform standard credentialing form‖ as the initial application for any physician seeking to be 

credentialed.
687

  As a condition of obtaining an operating license, a hospital must ―[e]stablish a 

credentialing process for the physicians who are employed by or who have staff privileges at the 

hospitals[.]‖
688

  A hospital is not limited to just the standard form but may also require supplemental or 

additional information as part of its credentialing process.
689

  

 

The Secretary of Health and Mental Hygiene is required to establish minimum standards for credentialing 

by regulation and in consultation with ―hospitals, physicians, interested community and advocacy groups, 

and representatives of the Maryland Defense Bar and Plaintiff‘s Bar.‖
690

  A hospital must have ―[a] 

formal written appointment process documenting the physician‘s education, clinical expertise, licensure 

history, insurance history, medical history, claims history, and professional experience.‖
691

  Furthermore, 

any initial staff appointment is not complete ―until the physician has successfully completed a 

probationary period.‖
692

  Additional standards include a: ―formal, written reappointment process to be 

conducted at least every 2 years [which] shall document the physician‘s pattern of performance by 

analyzing claims filed against the physician, data dealing with utilization, quality, and risk, a review of 

clinical skills, adherence to hospital bylaws, policies and procedures, compliance with continuing 

education requirements, and mental and physical status.‖
693

 

 

If DHMH requests it, a hospital must provide documentation that it complied with the credentialing 

requirements prior to hiring a physician or renewing a physician‘s employment or privileges.
694

   

The Secretary may impose the following penalties if a hospital fails to establish this credentialing process:  

―[d]elicensure of the hospital . . . or . . . $500 per day for each day the violation continues.‖
695

   

                                                      
686

 MD. CODE ANN., HEALTH-GEN. § 19-319(e)(1) (West 2009 & Supp. 2009).  
687

 Id. § 19-319(e)(2)(ii). 
688

 Id. § 19-319(e)(2)(i). 
689

 Id. § 19-319(e)(3). 
690

 Id. § 19-319(e)(4).   
691

 Id. § 19-319(e)(4)(i).   
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 Id. § 19-319(e)(4)(ii).   
693

 Id. § 19-319(e)(4)(iii). 
694

 MD. CODE ANN., HEALTH-GEN. § 19-319(e)(5); physician credentialing is further discussed at COMAR 

10.07.01.24. 
695

 Id. § 19-319(e)(6). 
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c. Credentialing During a Catastrophic Health Emergency 

 

The credentialing process detailed above is subject to change in the event of a catastrophic health 

emergency.  In order to be able to respond to such emergencies, the Secretary is charged with 

―develop[ing] a process to license, certify, or credential‖ health care practitioners ―who may be needed to 

respond to a catastrophic health emergency.‖
696

  

 

iii. Federal Credentials/License Verification System 

 

At the federal level, the U.S. Secretary of Health and Human Services is required to establish a system 

either directly, or through a grant, contract, or cooperative agreement, for advance registration of health 

professionals in order to be able to verify credentials, licenses, accreditations, and hospital privileges, 

when such professionals volunteer during a public health emergency.
697

   

 

For additional information, see Part B Section III.B.iii (Select Federal Public Health Powers, Advance 

Registration of Health Profession Volunteers), and Part C Section IV.C.iii (Federal Credentials/License 

Verification System) of this Handbook.   

 

iv. Facility Licensure for Federal Mobile Hospitals 

 

The National Disaster Medical System (NDMS) is ―a coordinated effort by [Department of Health and 

Human Services, The Department of Homeland Security (DHS), Department of Defense (DOD), and 

Department of Veterans Affairs], working in collaboration with the States and other appropriate public or 

private entities[.]‖
698

   

 

The NDMS may be activated to ―provide health services, health-related social services, other appropriate 

human [and] auxiliary services to respond to . . . victims of a public health emergency [or] to be present at 

locations . . . for limited periods of time, specified by the Secretary [of DHHS] on the basis that the 

                                                      
696

 Id. § 18-903(c); see also COMAR 10.07.01.24G.  
697

 See 42 U.S.C.A. § 247d-7b (West 2003). 
698

 42 U.S.C.A. § 300hh-11(a)(2).  
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Secretary has determined that a location is at risk of a public health emergency during the time 

specified.‖
699

  

 

A Disaster Medical Assistance Team (DMAT) is a group of medical and support personnel that provide 

emergency medical care during a disaster or other unusual event.
700

  DMATs deploy to disaster areas with 

enough supplies and equipment to function for up to 72 hours as medical care providers at a fixed or 

temporary medical site.  They may also provide primary health care and/or augment overloaded local 

health care staff.  DMATs are designed to be a rapid-response element to supplement local medical care 

until other federal or contract resources can be mobilized, or until the emergency situation is resolved.  

 

For additional information, see Part B Section iii. (Federal Public Health Powers, National Disaster 

Medical System (NDMS)) of this Handbook.  

 

D. COMPELLED SERVICE OF HEALTHCARE PROVIDERS DURING A 

CATASTROPHIC HEALTH EMERGENCY  

 

i. Compelling Health Care Providers to Treat Exposed or Infected Individuals 

During a Catastrophic Health Emergency  

 

Once a catastrophic health emergency has been proclaimed by the Governor under the CHE Act, the 

Governor may order health care providers ―to participate in disease surveillance, treatment, and 

suppression efforts or otherwise comply with the directives of the Secretary [of Health and Mental 

Hygiene]‖ to respond to the health threat.
701

  

 

For additional information, see Part B Section II.A.iii (Powers of the Governor, Catastrophic Health 

Emergencies Act) of this Handbook. 
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 Id. § 300hh-11(a)(3)(A). 
700

 DEPARTMENT OF HOMELAND SECURITY, NATIONAL DISASTER MEDICAL SYSTEM, NATIONAL DISASTER MEDICAL 

SYSTEM TEAMS, DISASTER MEDICAL ASSISTANCE TEAMS, available at 
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ii. Immunity of the Health Care Provider  

 

During a declared catastrophic health emergency, ―[a] health care provider is immune from civil or 

criminal liability if the health care provider acts in good faith and under a catastrophic health emergency 

proclamation.‖
702

  

 

For additional information, see Part C Section II.H (Liability and Immunity Issues, Catastrophic Health 

Emergencies Act) of this Handbook. 

 

iii. Failure of a Health Care Provider to Comply With the Order to Perform 

Examinations and Treatment 

 

A health care provider may face civil penalties, if they fail to comply after being ordered by the 

Governor to assist in the surveillance, examination, and treatment of victims during a proclaimed 

catastrophic health emergency.
703

  

 

In particular, if a health care facility fails to comply with an order issued by the Secretary, the facility 

could face a civil penalty of up to $3,000 per infraction.
704

  The Secretary may request the appropriate 

licensing board to place the practitioner on probation, suspend or revoke the practitioner‘s license or 

certificate, or impose ―a civil penalty not to exceed $ 3,000 for each offense‖ for failure to comply with 

an order issued under § 18-903 or § 18-904.
705
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 MD. CODE ANN., PUB. SAFETY § 14-3A-06. 
703

 Id.  § 14-3A-08. 
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 MD. CODE ANN., HEALTH-GEN. § 18-907(b) (West 2009). 
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E. EMERGENCY MEDICAL SERVICES  

 

i. The EMS Board and MIEMSS  

 

The State Emergency Medical Services Board (EMS Board) directs the activities of the emergency 

medical system of Maryland.  The Maryland Institute for Emergency Medical Services Systems 

(MIEMSS) is the state administrative agency that oversees and coordinates the statewide emergency 

medical system in Maryland, including planning, operations, evaluation, and research.
706

  MIEMSS is 

governed by the EMS Board, which also appoints the Executive Director of MIEMSS, with the approval 

of the Governor.
707

   

 

ii. Duties of the Executive Director 

  

The Executive Director of MIEMSS is responsible for developing and coordinating the State‘s system of 

emergency medical services.
708

  The Director‘s responsibilities include: (1) coordinating the ―five 

emergency medical service regions . . . [,]‖ (2) coordinating with federal, state, and local governments 

regarding the ―planning and operation of emergency medical services . . . [,]‖ (3) coordinating training for 

MIEMSS and developing certification and licensing standards, and (4) coordinating the development of 

emergency treatment centers.
709

  

 

iii. Licensing and Certification by the Emergency Medical Services Board 

 

The EMS Board administers licensing and credentialing for all emergency medical providers.
710

  

 

a. First Responder 

 

An individual designated as a first responder ―has completed a first responder course approved by the 

EMS Board,‖ and has ―been examined by the EMS Board and certified as a first responder by the EMS 

Board.‖
711

   

                                                      
706

 MD. CODE ANN., EDUC. § 13-503 (West 2002).  Formerly under the University of Maryland at Baltimore, 

MIEMSS became an independent agency in 1993 (Chapter 592, Acts of 1993).   
707

 Id. § 13-506. 
708

 Id. § 13-510. 
709

 Id. § 13-510(2)–(4), (6). 
710

 Id. § 13-516(a). 
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b. Emergency Medical Technician-Basic (EMT-B) 

 

To be designated as an Emergency Medical Technician-Basic (EMT-B) an individual must complete an 

EMS Board approved EMT-B training course, demonstrate competence in the medical protocols the EMS 

Board has determined necessary, and pass the certification examination administered by the EMS 

Board.
712

  Before taking the written and practical examinations, an applicant must successfully complete a 

MIEMSS approved internship.
713

  

 

c. Cardiac Rescue Technician (CRT) 

 

To be licensed as a Cardiac Rescue Technician (CRT), an individual must complete an EMS Board 

approved CRT course, demonstrate competence in the appropriate medical protocols as determined by the 

EMS Board, and pass the EMS administered examination.
714

  The applicant must have either successfully 

completed 12 full months of experience providing care as an EMT-B, or provided patient care in at least 

150 documented ambulance responses.
715

  The applicant must also be registered as an EMT-I/99 with the 

National Registry of Emergency Medical Technicians or be licensed ―before July 1, 2008, as a CRT, 

based on successful completion of a CRT update program.‖
716

   

 

d. Emergency Medical Technician-Paramedic (EMT-P) 

 

To be licensed by the EMS board in Maryland as an Emergency Medical Technician-Paramedic (EMT-P) 

an individual must have: (1) completed an EMS Board approved emergency medical technician-

paramedic course; (2) been ―tested and registered by the National Registry of Emergency Medical 

Technicians, Inc. as an emergency medical technician-paramedic[;]‖ and (3) demonstrated competency in 

the required state medical protocols.
717

  The applicant must have: successfully completed 12 full months 

of experience providing care as an EMT-B; provided patient care in at least 150 documented ambulance 
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 MD. CODE ANN., EDUC. § 13-516(a)(9)(i)–(ii). 
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 Id. § 13-516(a)(7). 
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responses; if the applicant is a licensed health professional, completed a specified course for health 

professionals; or if the applicant is a CRT, completed the EMT-P bridge course.
718

  

 

The applicant must also be registered as an EMT-P with the National Registry of Emergency Medical 

Technicians.
719

   

 

e. Emergency Medical Dispatcher (EMD) 

 

A licensed Emergency Medical Dispatcher (EMD) has ―[c]ompleted an emergency medical dispatcher 

course approved by the EMS Board or its equivalent, [d]emonstrated competence in EMS protocols as 

determined by the EMS Board, [and] [b]een examined by the EMS Board or has been recognized by an 

approved medical dispatcher program . . . . ‖
720

  The applicant must have successfully completed ―the 

basic telecommunicator course or an equivalent course approved by the Emergency Number Systems 

Board,‖ or have ―2,000 hours of public safety call-taking or call-allocating experience.‖
721

  The applicant 

must also have successfully completed a health care provider level cardiopulmonary resuscitation (CPR) 

course or, if the applicant has a disability preventing him or her from completing the practical portion of 

the CPR course, the applicant must have successfully completed a written CPR exam.
722

  

 

iv. Permitted Actions of Each Class of Responder  

 

a. Cardiac Rescue Technician and Emergency Medical Technician 

(CRT) and (EMT)  

 

Cardiac Rescue Technicians (CRTs) and Emergency Medical Technicians (EMTs) of any level are 

permitted to perform specific actions and administer medications as established by the EMS Board, as 

well as to provide emergency transportation for patients.
723

   

 

 

 

                                                      
718

 COMAR 30.02.02.03F(2). 
719

 COMAR 30.02.02.03F(3); see COMAR 30.02.02.03F for further requirements. 
720

 MD. CODE ANN., EDUC. § 13-516(a)(4). 
721

 COMAR 30.02.02.03(G)(1). 
722

 COMAR 30.02.02.03G.(5); see COMAR 30.02.02.03G for further requirements. 
723

 MD. CODE ANN., EDUC. § 13-516(f)(1). 
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b. Emergency Medical Dispatcher (EMD) 

 

Emergency Medical Dispatchers (EMDs) may ―[p]erform medical interrogation in order to determine the 

type and level of response required at the scene of a medical emergency . . . . ‖
724

  The dispatcher may 

also give care instructions to the caller, including instructions in CPR, prior to the arrival of the 

emergency medical personnel.
725

  

 

c. First Responder 

 

A first responder is only permitted to perform those tasks outlined by the EMS Board and, in transit, may 

not be the primary emergency caregiver.
726

  

 

v. Permitted Actions of Emergency Medical Technicians Outside of Emergency 

Situations 

 

An EMT-P may administer influenza and hepatitis B vaccinations, as well as tuberculosis skin tests, if the 

EMT-P has the EMS Board‘s written authorization, is supervised by an EMS operational program 

medical director, and is approved by MIEMSS.
727

   

 

vi. Providing Emergency Medical Services Without a License 

 

Maryland generally prohibits unlicensed individuals from providing emergency medical services.
728

  

However, an unlicensed individual in Maryland may provide emergency medical services if he or she 

meets all of the following conditions:  

• has completed an emergency medical services course or its equivalent as determined by the EMS 

Board;  

• is authorized to provide emergency medical services by any state adjoining Maryland;  

• is called upon to provide emergency medical services by a public safety agency providing 

emergency medical services;  

                                                      
724

 MD. CODE ANN., EDUC. § 13-516(f)(2)(i)(1).   
725

 Id. § 13-516(f)(2)(i)(2). 
726

 Id. § 13-516(f)(3). 
727

 Id. § 13-516(g). 
728

 Id. § 13-516(b)(1). 
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• is providing emergency medical services within the scope of a license or certificate issued to the 

individual by an adjoining state; and  

• is not affiliated with an emergency medical service in this State or does not provide emergency 

medical services in this State on a regular basis.
729

  

 

This exception does not impinge upon the Governor‘s authority to request assistance under EMAC.  

 

For more information, see Part C Section IV.F.i.f (Emergency Management Assistance Compact 

(EMAC), Licensed Providers) of this Handbook.  

 

vii. Ambulance Service 

 

The broad definition of an ―ambulance‖ includes any conveyance designed and constructed or modified 

and equipped for the transportation (including aeromedical transportation) of wounded, ill, or 

incapacitated individuals.
730

  The EMS Board promulgates ―regulations necessary to establish a periodic 

licensing system for ambulance services in the State.‖
731

  In order to obtain a license, an ambulance 

service must meet the criteria set by the EMS Board regarding equipment, supplies, and personnel, and 

must carry a minimum of $1 million in insurance coverage.
732

  

 

viii. Liability of an Emergency Medical Care Provider 

 

An emergency medical care provider is not civilly liable ―for any act or omission in giving any assistance 

or medical care‖ so long as he or she does not act with ―gross negligence;‖ ―[t]he assistance or medical 

care is provided without fee or other compensation;‖ and the assistance is provided at the scene of an 

emergency, in transit, or ―[t]hrough communications with personnel providing emergency assistance.‖
733

   

 

This civil immunity granted to emergency medical care providers applies to: 1) all health care providers 

licensed to provide care in Maryland; 2) members of any fire department, ambulance, or rescue squad; 

and 3) members of a law enforcement agency, the National Ski Patrol System, or a corporate fire 

                                                      
729

 MD. CODE ANN., EDUC. § 13-516(b)(2). 
730

 Id. § 13-515(a)(2).   
731

 Id. § 13-515(c).   
732

 Id. § 13-515(c)(2)(i)-(ii) & § 13-515(d)(2).  See generally MD. CODE ANN., EDUC. § 13-515 for more information 

on ambulance services and requirements.   
733

 MD. CODE ANN., CTS. & JUD. PROC. § 5-603(a)(1)–(3) (West 2002 & Supp. 2009).  
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department responding to a call outside the corporate premises.
734

  The members of the groups referred to 

in 2) and 3) above must be certified by the American Red Cross and have a current card indicating this 

status; they must have completed an equivalent certification program as determined by the Secretary of 

Health and Mental Hygiene, or be certified by the State as an emergency medical services provider.
735

  

Immunity also extends to volunteer fire departments, ambulance, and rescue squads whose members have 

immunity, and a corporation when its fire department personnel meet the requirements.
736

   

 

An individual not otherwise immune from liability who provides assistance or medical aid to a victim at 

an emergency scene will not be held civilly liable for any act or omission if: ―(1) [t]he assistance or aid is 

provided in a reasonably prudent manner; (2) [t]he assistance or aid is provided without fee or 

compensation; and (3) [t]he individual relinquishes care of the victim‖ when a licensed or certified 

medical care provider becomes available.
737

   

 

Fire and rescue companies and their personnel are further shielded from civil liability as long as any 

damage or harm caused is not the result of any ―willful or grossly negligent act.‖
738

  This protection does 

not extend to the negligent operation of a motor vehicle; however, liability in these situations is limited by 

statute.
739

   

 

For additional information, see Part C Section IV.F.i.g (Emergency Management Assistance Compact 

(EMAC), Liability of Individuals From the Aid-Rendering Jurisdiction) of this Handbook.  

 

 

 

 

 

 

 

 

                                                      
734

 MD. CODE ANN., CTS. & JUD. PROC. § 5-603(b)(1)–(2). 
735

 Id. § 5-603(b)(2).   
736

 Id. § 5-603(b)(3)–(4).   
737

 Id. § 5-603(c). 
738

 Id. § 5-604(a).   
739

 Id. § 5-604(b); Id. §§ 5-603 & 5-604 are also known as the ―Good Samaritan Act‖ and the ―Fire and Rescue 

Company Act‖ respectively. 
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F. MUTUAL AID  

 

i. Emergency Management Assistance Compact (EMAC) 

 

The Emergency Management Assistance Compact (EMAC) is a mutual aid compact between all fifty 

states, the District of Columbia, Puerto Rico, and the Virgin Islands.
740

  The compact provides for state-

to-state assistance in the form of equipment, resources, and personnel during a Governor-declared 

emergency.
741

  

 

a. Establishment and Authorization 

 

―EMAC is entered into with all other states which adopt the Compact in a form that is substantially 

similar to the Compact as it appears in [MD. CODE ANN., PUB. SAFETY] § 14-702.‖
742

  

 

b. Purpose 

 

―The purpose of [EMAC] is to provide for mutual assistance . . . ‖ among the signatory states in order to 

manage ―any emergency or disaster that is duly declared by the Governor of the affected state(s), whether 

arising from natural disaster, technological hazard, manmade disaster, civil emergency aspects of resource 

shortages, community disorders, insurgency, or enemy attack.‖
743

  

 

c. Implementation 

 

The underlying principle of EMAC is ―[t]he prompt, full, and effective utilization of resources of the 

participating states, including any resources on hand or available from the federal government or any 

other source, that are essential to the safety, care, and welfare of the people in the event of any emergency 

or disaster declared by a party state . . . . ‖
744

  ―[T]he legally designated state official who is assigned 

responsibility for emergency management [is] responsible for formulation of the appropriate interstate 

mutual aid plans and procedures necessary to implement [EMAC].‖
745

  

                                                      
740

 Pub. L. No. 104-321, 110 Stat. 3877 (1996).   
741

 For additional information, see the EMAC website at www.emacweb.org. 
742

 MD. CODE ANN., PUB. SAFETY § 14-701 (West Supp. 2009). 
743

 Id. § 14-702(1) (West 2003 & Supp. 2009).  
744

 Id. § 14-702(2). 
745

 Id. 
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d. Responsibilities of Member-States to Plan 

 

―It [is the] responsibility of each party state to formulate procedural plans and programs for interstate 

cooperation in the performance of the responsibilities . . . ‖ required by EMAC.
746

  These responsibilities 

include:  

 reviewing each state‘s hazards (risks of natural and technological disasters) analyses;  

 reviewing each state‘s emergency management plans;  

 developing interstate procedures to fill any current gaps and to identify overlaps in existing plans;  

 assisting in ―warning communities adjacent to or crossing the state boundaries;‖  

 protecting and ensuring the uninterrupted delivery of medication and other necessary supplies and 

services;  

 taking inventory of all available materials for loan and devising loan procedures; and  

 creating the legal authority to temporarily suspend statutes that may hinder the delivery of support 

between the compact states.
747

  

 

e. Limitations 

 

―Any party state requested to render mutual aid or conduct exercises and training for mutual aid shall take 

such action as is necessary to provide and make available the resources covered by [EMAC] . . . provided 

that it is understood that the state rendering aid may withhold resources to the extent necessary to provide 

reasonable protection‖ for itself.
748

  ―Each  party state  shall afford to the emergency forces of any party 

state, while operating within its state limits under the terms and conditions of [EMAC], the same powers, 

except that of arrest, unless specifically authorized by the receiving state, duties, rights, and privileges as 

are afforded forces of the state in which they are performing emergency services.‖ 
749

 

 

f. Licensed Providers 

 

―Whenever any person holds a license, certificate, or other permit issued by any state party to [EMAC] 

evidencing the meeting of qualifications for professional, mechanical, or other skills, and when such 

assistance is requested by the receiving party state, such person shall be deemed licensed, certified, or 

                                                      
746

 MD. CODE ANN., PUB. SAFETY § 14-702(3)(a).   
747

 Id.  § 14-702(3)(a). 
748

 Id.  § 14-702(4). 
749

 Id.   
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permitted by the state requesting assistance to render aid involving such skill to meet a declared 

emergency or disaster, subject to such limitations and conditions as the Governor of the requesting state 

may prescribe by executive order or otherwise.‖
750

  

 

For additional information on Emergency Management Assistance Compact – Licensed Providers, see 

Part C Section IV.B.ii (Licensing and Certification of Health Care Professionals, Emergency Privileges, 

Credentialing, and Practice) of this Handbook.  

 

g. Liability of Individuals From the Aid-Rendering Jurisdiction 

 

―Officers or employees of a party state rendering aid in another party state pursuant to [EMAC] shall be 

considered agents of the requesting state for tort liability and immunity purposes.‖
751

  ―No party state or 

its officers or employees rendering aid in another state pursuant to [EMAC] shall be liable on account of 

any act or omission in good faith on the part of such forces while so engaged or on account of the 

maintenance or use of any equipment or supplies in connection therewith.‖
752

  Good faith does ―not 

include willful misconduct, gross negligence, or recklessness.‖
753

  

 

For additional information on the Emergency Management Assistance Compact – Liability of Individuals 

from the Aid-Rendering Jurisdiction, see Part C Section II.D (Liability and Immunity Issues, Emergency 

Management Assistance Compact) of this Handbook.  

 

h. Supplemental Agreements 

 

Nothing within EMAC ―preclude[s] any state from entering into supplementary agreements with another 

state or affect[s] any other agreements already in force between states.‖
754

  ―Supplementary agreements 

may comprehend, but shall not be limited to, provisions for evacuation and reception of injured and other 

persons and the exchange of medical, fire, police, public utility, reconnaissance, welfare, transportation 

and communications personnel, and equipment and supplies.‖
755

  

 

                                                      
750

 MD. CODE ANN., PUB. SAFETY § 14-702(5).  
751

 Id. § 14-702(6). 
752

 Id. 
753

 Id. 
754

 Id. § 14-702(7). 
755

 Id. § 14-702(7). 
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i. Compensation and Reimbursement 

 

Each party state is liable for compensating its own employees and officers or representatives of its own 

employees and officers who are injured or killed while rendering aid to a party state ―as if the injury or 

death were sustained within their own state.‖
756

  

 

At the same time, the state receiving the aid must reimburse the state rendering the aid for loss, damage, 

or expense of operation of any equipment during the operation.  The state receiving aid is not responsible 

for reimbursing the aid-rendering state for expenses covered under § 14-702(8).
757

  The aid-rendering 

state may voluntarily assume the expenses incurred while operating in the recipient state.  In addition, two 

or more states are permitted to enter into cost allocation agreements that modify the default ―party state‖ 

reimbursement rule.
758

  

 

j. Evacuation 

 

EMAC contains a provision that requires member states to cooperate in the creation of a plan for mass 

evacuation of one member state‘s citizens to another member state.
759

  

 

Evacuation plans are activated when the member state requests its citizens to evacuate.
760

  An evacuation 

plan must specify the manner of transporting, clothing, feeding, and sheltering the individuals.
761

  The 

plan must also indicate how ―medical care will be provided‖ to the evacuees, how many evacuees are to 

be delivered to each area of the recipient state, and how supplies, medication, etc., are to be delivered to 

these areas of the recipient state.
762

  Finally, the states must agree to the manner in which each recipient 

member state shall be reimbursed for the expenses of the evacuation.
763

  

 

 

 

 

                                                      
756

 MD. CODE ANN., PUB. SAFETY § 14-702(8). 
757

 Id. § 14-702(9).   
758

 Id.  
759

 Id. § 14-702(10). 
760

 Id. 
761

 Id. 
762

 Id. 
763

 Id. 
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k. Use of the Military 

 

EMAC does not allow ―the use of military force by the National Guard of a state at any place outside that 

state in any emergency for which the President is authorized by law to call into federal service the militia, 

or for any purpose for which the use of the Army or the Air Force would in the absence of express 

statutory authorization be prohibited under [the Posse Comitatus Act, 18 U.S.C.A. § 1385].‖
764

  

 

 

ii. Maryland Emergency Management Assistance Compact (MEMAC)  

 

The Maryland Emergency Management Assistance Compact (MEMAC) is modeled after the Emergency 

Management Assistance Compact (EMAC).  The purpose of MEMAC is to provide for mutual assistance 

among Maryland jurisdictions entering into the Compact in order to manage intrastate emergencies.
765

  

 

The Compact provides that there will be ―frequent‖ consultations between MEMA and appropriate 

representatives of the member-jurisdictions with ―free exchange of information and plans generally 

relating to emergency capabilities.‖
766

  MEMA is under the authority of the Governor of the State of 

Maryland.
767

  

 

a. Establishment and Authorization  

 

MEMAC ―is entered into with all other jurisdictions that adopt the Compact in a form substantially 

similar to the Compact set forth in [MD. CODE ANN., PUB. SAFETY § 14-803 (LexisNexis 2003).]‖
768

  All 

of Maryland‘s counties (except for Frederick County and Harford County), Baltimore City, and Ocean 

City have joined MEMAC.  

 

 

 

 

                                                      
764

 MD. CODE ANN., PUB. SAFETY § 14-702(13).  
765

 Id. § 14-803(1)(a)(1). 
766

 Id. § 14-803(2)(b)(6). 
767

 Id. § 14-106(a)(1)(i). 
768

 Id. § 14-802. 
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b. Purpose  

 

―The purpose of [MEMAC] is to provide for mutual assistance between the jurisdictions entering into‖ it 

in order to manage an emergency.
769

  MEMAC also provides ―for mutual cooperation in emergency-

related exercises, testing, or other training activities using equipment or personnel simulating performance 

of any aspect of the giving and receiving of aid by party jurisdictions during emergencies.‖
770

  

 

c. Implementation  

 

―Party jurisdictions of [MEMAC] are encouraged to consult frequently with each other and [MEMA] and 

to exchange information and plans relating to emergency management.‖
771

  MEMAC is designed to 

―become effective [immediately] upon its enactment into law by local jurisdictions.‖
772

  

 

d. Requests for Assistance Under MEMAC  

 

―The senior elected official of each jurisdiction shall designate an authorized representative.  The 

authorized representative of a party jurisdiction may request assistance of another party jurisdiction by 

contacting the authorized representative of that jurisdiction.‖
773

  

 

e. Limitations  

 

―Any jurisdiction which is a party to [MEMAC] and which receives a request for assistance shall take 

such actions as are necessary to provide the requested resources.‖
774

  However, ―any jurisdiction may 

withhold resources to the extent necessary to provide reasonable protection to its own jurisdiction.‖
775

   

 

 

 

 

                                                      
769

 Id. § 14-803(1)(a)(1).   
770

 Id. § 14-803(1)(a)(2). 
771

 MD. CODE ANN., PUB. SAFETY § 14-803(7)(g)(1). 
772

 Id. § 14-803(7)(g)(2).   
773

 Id. § 14-803(2)(b)(1). 
774

 Id. § 14-803(3)(c)(1). 
775

 Id. § 14-803(3)(c)(2). 
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f. Supplemental Agreements 

 

Nothing in MEMAC precludes ―any jurisdiction from entering into supplementary agreements with 

another jurisdiction.‖
776

  Furthermore, nothing in MEMAC ―[a]ffect[s] any other agreements between 

jurisdictions.‖
777

  

 

―Supplementary agreements may include, but are not limited to: (i) provisions for evacuation and 

reception of injured and other persons; and (ii) the exchange of medical, fire, police, public utility, 

reconnaissance, welfare, transportation, and communications personnel, equipment and supplies.‖
778

  

 

g. Compensation and Reimbursement  

 

―Each party jurisdiction shall provide for the payment of workers‘ compensation and death benefits to 

injured members of the emergency responders of its own jurisdiction.‖
779

  ―The requesting jurisdiction 

will reimburse the responding jurisdiction for all reasonable and necessary expenses incurred by the 

responding jurisdiction.‖
780

  However, the responding jurisdiction may: ―(i) [a]ssume in whole or in part 

such loss, damage, expense, or other cost; (ii) loan equipment or donate services to the requesting 

jurisdiction without charge or cost; and (iii) agree to any allocation of expenses between the responding 

and requesting jurisdiction.‖
781

  ―Records of expenses incurred in sufficient detail to satisfy auditing 

requirements shall be submitted by the responding jurisdiction as soon as possible following the 

termination of the assistance provided.‖
782

  

 

Furthermore, ―[a]ny two or more jurisdictions may enter into supplemental agreements establishing a 

different allocation of costs among those jurisdictions.‖
783

  

 

Finally, if an emergency escalates and the federal government allocates FEMA funds to help handle the 

emergency, the jurisdiction providing aid to a requesting jurisdiction can be reimbursed by the federal 

                                                      
776

 Id. § 14-803(5)(e)(1)(i). 
777

 Id. § 14-803(5)(e)(1)(ii). 
778

 Id. § 14-803(5)(e)(2). 
779

 MD. CODE ANN., PUB. SAFETY § 14-803(6)(f)(1). 
780

 Id. § 14-803(6)(f)(2). 
781

 Id. § 14-803(6)(f)(2)(i)–(iii). 
782

 Id. § 14-803(6)(f)(4). 
783

 Id. § 14-803(6)(f)(3). 
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government for a portion of the expenditure. The jurisdiction which requested aid from another 

jurisdiction(s) submits the claim to FEMA then remits the funds to the jurisdiction which provided aid.  
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V. PROPERY AND CONTRACTS ISSUES 

 

A.  ENTRY ON TO PROPERTY FOR TESTING  

 

i. Governor’s Authority to Enter on to Property  

 

a. State of Emergency  

 

After declaring a state of emergency, the Governor has the power to ―promulgate reasonable orders, rules, 

or regulations‖ that he or she ―considers necessary to protect life and property or [that are] calculated 

effectively to control and terminate the public emergency.‖
784

  This broad grant of power implies 

authority for the Governor to order entry on to property to test for a communicable disease. 

 

For additional information, see Part B Section II.A.iv.a (Additional Powers of the Governor in the Event 

of a Public Emergency, General Powers During Public Emergencies) of this Handbook.   

 

b. Catastrophic Health Emergency  

 

The Governor may, after proclaiming a catastrophic health emergency in accordance with the CHE Act, 

order the closure and evacuation of a facility.
785

  

 

For additional information, see Part B Section II.A.iii (Powers of the Governor, Catastrophic Health 

Emergencies Act) of this Handbook.  

 

ii.  The Secretary of Health and Mental Hygiene’s Authority  

 

Generally, the Secretary of Health and Mental Hygiene (or an agent or employee of the Secretary) is 

authorized to enter on to and inspect private premises to investigate contagious disease or diseases that 

endanger the public health, and to enter business premises to carry out his or her duty.
786

  An individual 

                                                      
784

 MD. CODE ANN., PUB. SAFETY § 14-303(b). 
785

 Id. § 14-3A-03(d) (West Supp. 2009). 
786

 MD. CODE ANN., HEALTH-GEN. §§ 18-102(d), 2-104(l)(1) (West 2009 & Supp. 2009). 
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who interferes with the Secretary or the Secretary‘s agents in implementing this provision may be found 

guilty of a misdemeanor and fined an amount not exceeding $100.
787

  

 

The Secretary of Health and Mental Hygiene is specifically authorized to issue an order, directive, or 

regulation to ―[o]btain access to premises in order to secure environmental samples and otherwise 

investigate actual or potential exposures to deadly agents.‖
788

  

 

For additional information, see Part B Section II.C.iv.g (Powers and Duties of the Secretary of Health and 

Mental Hygiene, The Secretary Is Authorized to Enter Premises) of this Handbook. 

 

iii.  Health Officer’s Authority  

 

Health officers are specifically authorized to enter any private home or ―place of business or 

employment‖ to perform inspections as a part of their official duties.
789

  In the case of private houses, the 

health officer must either obtain consent or a warrant, or determine that there is no time to obtain a 

warrant and that ―an exceptional or emergency situation exists.‖
790

  No such requirements are specified 

for health officers entering public buildings to inspect them.
791

  A health officer also has the authority to 

acquire samples of foods and drugs for testing.
792

  

 

For additional information, see Part B Section II.D.iv.a (Powers and Duties of Health Officers, County 

Health Officers May Enter a Building to Inspect) of this Handbook.  

 

B. SEIZURE, STOCKPILING, AND CONTROL OF SUPPLIES NEEDED TO 

RESPOND TO A CATASTROPHIC HEALTH EMERGENCY  

 

After a catastrophic health emergency has been proclaimed by the Governor in accordance with the CHE 

Act, the Governor may order the Secretary of Health and Mental Hygiene to ―seize immediately anything 

needed to respond to the medical consequences of the catastrophic health emergency‖ and to ―control, 

restrict, or regulate the use, sale, dispensing, distribution, or transportation of anything needed to respond 

                                                      
787

 Id. § 2-104(l)(2)–(3). 
788

 Id. § 18-904(b)(5). 
789

 MD. CODE ANN., HEALTH-GEN. § 3-307 (West 2009).   
790

 Id. § 3-307(a). 
791

 Id. § 3-307(b).   
792

 Id. 
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to the medical consequences of the catastrophic health emergency.‖
793

  Authorized actions the Governor 

may order include: ―(1) rationing or using quotas; (ii) creating and distributing stockpiles; (iii) prohibiting 

shipments; (iv) setting prices; or (v) taking other appropriate actions.‖
794

  

 

C.  STRATEGIC NATIONAL STOCKPILE (SNS)  

 

The Strategic National Stockpile (SNS) is a statutorily mandated national repository of large quantities of 

vaccines, antibiotics, antitoxins, medical devices, and supplies.  It exists to ensure the security of the 

United States and its citizens in the event that a biological attack or other public health emergency 

overwhelms local resources.  The DHHS Secretary is responsible for periodically reviewing and revising 

the contents of the stockpile as appropriate in light of technological advances and emerging threats.  At 

the request of the Secretary of Homeland Security (DHS Secretary), the DHHS Secretary also has 

discretion to deploy the stockpile as necessary to respond to an emergency.
795

   

DHMH may request SNS supplies from the Centers for Disease Control and Prevention (CDC) or 

Department of Health and Human Services (DHHS) under the authority of the Maryland Governor‘s 

office.
796

  The federal decision to deploy SNS resources will be made early during a public health 

emergency based on evidence of the release of a dangerous agent or indicators of unusual morbidity or 

mortality rates.  In the event of an ill-defined threat, DHMH may request a 12-Hour Push Package, which 

contains 50 tons of assorted medical material delivered via jumbo jet or seven to eight tractor trailers to 

Maryland‘s Receipt, Store, and Stage (RSS) site.  In the case of a more specific threat agent, vendor 

managed inventory (VMI) consisting of larger quantities of certain items contained in the 12-Hour Push 

Package will be delivered directly to specified sites.
797

 

The DHHS Secretary is required by statute to ―devise plans for the . . . supply-chain management of the 

stockpile, in consultation with . . . Federal, State, and local agencies, and the public and private health 

care infrastructure[.]‖
798

  CDC has published a relevant plan in a document entitled Guide for Receiving, 

Distributing and Dispensing the National Pharmaceutical Stockpile: A Guide for Planners, which is 

                                                      
793

 MD. CODE ANN., PUB. SAFETY § 14-3A-03(b)(1)(i) & (b)(2) (West Supp. 2010).   
794

 Id. § 14-3A-03(b)(2)(i)-(v). 
795

 See 42 U.S.C.A. § 247d-6b (West Supp. 2010). 
796

 36-12 Md. Reg. 817(B)(1) (June 5, 2009).  
797

 See Ctrs. for Disease Control and Prevention, National Strategic Stockpile, http://www.bt.CDC.gov/stockpile/ 

(last accessed June 21, 2010). 
798

 42 U.S.C.A. § 247d-6b(a)(2)(E).   
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unavailable to the general public.
799

  Similarly, DHMH‘s Office of Preparedness and Response drafted 

Maryland‘s Strategic National Stockpile Plan pursuant to Md. Code Health Gen. § 18-903(a)(1).  This 

plan details how Maryland will receive, store, and distribute supplies received from the Strategic National 

Stockpile.
800

       

D. TAKING OF PROPERTY  

 

i. Constitution of the United States  

 

The Fifth Amendment to the United States Constitution, made applicable to the states through the 

Fourteenth Amendment,  provides that private property shall not be taken for public use without just 

compensation.
801

  This concept has become known as ―eminent domain:‖ the government‘s authority–

federal, state, or local–to take private property for public use provided the owner(s) is appropriately 

compensated. 

 

ii. Constitution of Maryland  

 

The Maryland Constitution, Article III, section 40 states that ―The General Assembly shall enact no Law 

authorizing private property, to be taken for public use, without just compensation, as agreed upon 

between the parties, or awarded by a Jury, being first paid or tendered to the party entitled to such 

compensation.‖
802

   

 

iii. Eminent Domain  

 

The Maryland Code and the Maryland Rules contain the general provisions for the State‘s exercise of its 

eminent domain power.
803

  Generally, nothing ―prevents this State or any of its instrumentalities or 

political subdivisions, acting under statute or ordinance passed pursuant to Article III of the Maryland 

                                                      
799

 This document can be obtained by request from local emergency management and public health agencies.   
800

 MD. DEP‘T. OF HEALTH AND MENTAL HYGIENE, STATE OF MD. STRATEGIC NATIONAL STOCKPILE PLAN (last 

revised July 16, 2009).  
801

 U.S. CONST. amend. V; U.S. CONST. amend. XIV. 
802

 MD. CONST. art. III, § 40. 
803

 See MD. CODE ANN., REAL PROP. §§ 12-101–12-112 (West 2002 & Supp. 2009) and Md. Rule 12-201–12-213 

(West 2009). 
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Constitution, from taking private property for public use immediately on making the required payment 

and giving any required security.‖
804

  

 

iv. Governor’s Authority  

 

a. State of Emergency  

 

The Governor has the authority to declare a state of emergency by executive order ―[i]f the Governor 

finds that an emergency has developed or is impending due to any cause[.]‖
805

  The state of emergency 

continues until the Governor ―(i) finds that the threat or danger has passed or the emergency has been 

dealt with to the extent that emergency conditions no longer exist; and (ii) terminates the state of 

emergency by executive order or proclamation.‖
806

  However, unless the Governor renews a declared 

state of emergency within 30 days, it will expire without the need for an executive order or 

proclamation.
807

  Once the Governor has declared a state of emergency, the director of MEMA must 

coordinate the activities of state agencies in order to ―prevent or alleviate the ill effects of the imminent or 

actual emergency.‖
808

  The Governor has the authority to suspend any statute or rule of a state agency or a 

political subdivision; authorize the use of private property; arrange for temporary housing; and provide 

for clearing and removing debris and wreckage.
809

  

 

The Governor may order businesses to be closed for a day if necessary during a declared state of 

emergency.
810

  The Governor may also close banking institutions if the declared emergency affects the 

banking industry.
811

  

 

In addition to the powers discussed above, the State has a duty to ―repair or replace any equipment, 

facilities, or property that is damaged while being used in accordance with the proclamation of a state of 

emergency.‖
812

   

 

                                                      
804

 MD. CODE ANN., REAL PROP. § 12-101 (West 2002). 
805

 MD. CODE ANN., PUB. SAFETY §14-107(a)(1) (West 2003 & Supp. 2009). 
806

 Id. § 14-107(a)(2)(i)–(ii).   
807

 Id. § 14-107(a)(3). 
808

 Id. § 14-107(c)(1).   
809

 Id. § 14-107(d)(i),(v)–(vii). 
810

 Id. § 14-307(b) (West 2003).   
811

 Id. § 14-307(c). 
812

 Id. § 14-308. 
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For additional information, see Part B Section II.A.iv.a (Additional Powers of the Governor in the Event 

of a Public Emergency, General Powers During Public Emergencies) of this Handbook.  

 

b. Catastrophic Health Emergency 

  

The CHE Act authorizes the Governor to issue a proclamation identifying a catastrophic health 

emergency.
813

  The Governor has the authority to subsequently issue orders needed to respond to the 

emergency.
814

  These include orders to the Secretary of Health and Mental Hygiene or other designated 

official; health care providers; and the public.
815

  The Governor may order the Secretary or other 

designated official to take property if necessary to respond to the emergency; regulate materials needed to 

deal with the emergency; and close and disinfect contaminated facilities.
816

 

 

For additional information, see Part B Section II.A.iii (Powers of the Governor, Catastrophic Health 

Emergencies Act) of this Handbook.  

 

v. Authority of the Secretary of Health and Mental Hygiene  

 

The Secretary is required to promulgate rules and regulations to prevent the introduction and spread of 

infectious or contagious disease in Maryland.
817

 Under this mandate, the Secretary has adopted 

regulations that permit him or her to ―[t]ake any action or measure necessary to prevent the spread of 

communicable disease or to control a reportable disease and condition[.]‖
818

  More specifically, the 

Secretary is authorized to ―order cessation of operation of a business or facility determined or suspected 

to be a threat to public health until the public health threat is determined . . . ‖ to have ended.
819

  

 

For additional information, see Part B Section II.C.iv.i (Powers and Duties of the Secretary of Health and 

Mental Hygiene, The Secretary Must Adopt Regulations and Guidelines) of this Handbook. 

 

 

                                                      
813

 Id. § 14-3A-02 (LexisNexis Supp. 2009). 
814

 MD. CODE ANN., PUB. SAFETY § 14-3A-03.   
815

 Id. § 14-3A-03(b)–(d).   
816

 See MD. CODE ANN., PUB. SAFETY § 14-3A-03(b)–(d) (West Supp. 2009) (providing a full list of potential 

Governor‘s orders during a catastrophic health emergency). 
817

 MD. CODE ANN., HEALTH-GEN. § 18-102(a) (West 2009). 
818

 COMAR 10.06.01.06A(1) (2010).  
819

 COMAR 10.06.01.06C (2010).  
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vi. Health Officer Authority  

 

A health officer is authorized to have any part of a house, or article within the house, disinfected if the 

house has been exposed to a contagious disease.
820

  The county where the house is located pays for the 

disinfection and ―[r]easonably compensate[s] a person who suffers damage . . . if the person is not at 

fault.‖
821

  

 

For additional information, see Part B Section II.D.iv.f (Powers and Duties of Health Officers, Health 

Officers May Disinfect or Destroy Articles in a House) of this Handbook.  

 

E. DISPOSITION OF HUMAN REMAINS 

 

i. Department of Health and Mental Hygiene  

 

Under the Annotated Code of Maryland, § 18-102, the Secretary of Health and Mental Hygiene has broad 

authority to ―adopt rules and regulations necessary to prevent‖ the introduction and the spread of 

infectious, contagious, or other disease that may threaten the public health in Maryland.
822

  

 

For additional information, see Part B Section II.C.iv.i (Powers and Duties of the Secretary of Health and 

Mental Hygiene, The Secretary Must Adopt Regulations and Guidelines) of this Handbook. 

 

ii. Vital Records  

 

The Secretary of Health and Mental Hygiene is charged with the responsibility of ―administering 

efficiently and uniformly‖ the requirements of the vital records statutes throughout the state.
823

  To 

accomplish this goal, ―[t]he Secretary shall appoint a State registrar of vital records, who shall be in the 

skilled service of the State Personnel Management System.‖
824

  Additionally, the county health officers 

function as vital records registrars for their counties.
825

  

 

                                                      
820

 MD. CODE ANN., HEALTH-GEN. § 18-210(a)(1)–(2).  
821

 Id. § 18-210(b). 
822

 MD. CODE ANN., HEALTH-GEN. § 18-102(a) (LexisNexis 2009). 
823

 Id. § 4-203 (LexisNexis 2009) 
824

 Id. § 4-202(a).   
825

 Id. § 4-202(b).   



For Educational Use Only 

204 

 

The Maryland Code sets out the requirements for burial-transit permits and the duties of the person in 

charge of the cemetery regarding burial-transit permits, and establishes the requirement of a permit for 

disinterment and reinterment unless reinterment is to be made in the same cemetery.
826

 

 

Regulations adopted for the transportation of human remains state that human remains may not be 

transported within or out of Maryland without a valid burial-transit permit, and the permit must remain 

with the human remains until it reaches its final destination.
827

  The regulations go further to require that 

when human remains are to be shipped via common carrier, the remains must be transported in a casket or 

other case designed to ―prevent seepage or escape of odors.‖
828

  Regulations have also been adopted for 

the disinterment and reinterment of human remains.
829

  

 

iii. Funeral Director and Mortician Licensing  

 

Maryland requires that anyone practicing mortuary science be licensed by the State Board of 

Morticians.
830

  The Board of Morticians must set the necessary qualifications for obtaining a license to 

practice mortuary science in Maryland.
831

  Among other requirements, an applicant for a license to 

practice mortuary science must have passed a written examination on Maryland mortuary science law.
832

 

The regulations regarding the examination of candidates are listed at COMAR10.29.02.01 – 06.
833

 

 

iv. Medical Examiner’s Authority and Duty  

 

A medical examiner is required to ―investigate the death of a human being if the death occurs: (i) [b]y 

violence; (ii) [b]y suicide; (iii) [b]y casualty; (iv) [s]uddenly, if the deceased was in apparent good health 

or unattended by a physician; or (v) [i]n any suspicious or unusual manner.‖
834

  When a death occurs that 

requires the medical examiner‘s intervention, the sheriff or police immediately notify the medical 

examiner and the State‘s Attorney ―for the county where the body is found‖ and provide the ―facts 

                                                      
826

 Id. § 4-215 (West 2009).  
827

 COMAR 10.03.01.05(A) (2010).  
828

 COMAR 10.03.01.05B (2010). 
829

 COMAR 10.03.01.06 (2010). 
830

 MD. CODE ANN., HEALTH OCC. § 7-301(a). 
831

 Id. § 7-303. 
832

 Id. § 7-303(b)(5). 
833

 COMAR 10.29.02.01–06. (2010). 
834

 MD. CODE ANN., HEALTH-GEN. § 5-309(a) (West 2009). 
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concerning the time, place, manner, and circumstances of the death.‖
835

  Immediately after being notified, 

the medical examiner or the examiner‘s investigator ―shall go to and take charge of the body.‖
836

  ―The 

medical examiner or the investigator shall investigate fully the essential facts concerning the medical 

cause of death and, before leaving the premises, reduce these facts and the names and addresses of 

witnesses to writing, which shall be filed in the medical examiner's office.‖
837

  

 

―[A] medical examiner may administer oaths, take affidavits, and make examinations as to any matter 

within the medical examiner‘s jurisdiction.‖
838

  

 

v. Burial of the Deceased  

 

The mortician must obtain a burial-transit permit within 72 hours of taking possession of a body and prior 

to the body‘s being buried or removed from Maryland.
839

  The manager of a cemetery ―may not permit 

final disposition‖ without this authorization.
840

  When the manager of the cemetery is presented with the 

burial-transit permit, the manager must write upon it the date of final disposition, sign the permit, and 

return it to the Secretary of Health and Mental Hygiene within 10 days.
841

  

 

A mortician is required to attach an identification tag to the long bones of a decedent prior to burial or 

interment.
842

  The tag must be either plastic or metal and contain the decedent‘s name, social security 

number, date of birth, and date of death.
843

  

 

vi. Cremation  

 

A body cannot be cremated ―until at least 12 hours after death.‖
844

  Prior to being cremated, the body must 

be identified by an eligible person, defined to include the next of kin or a person ―authorized to arrange 

                                                      
835

 Id. § 5-309(b). 
836

 Id. § 5-309(c).   
837

 Id.  
838

 MD. CODE ANN., HEALTH-GEN. § 5-312. 
839

 Id. § 4-215(b). 
840

 Id. § 4-215(c)(1).   
841

 Id. § 4-215(c)(2). 
842

 MD. CODE ANN., HEALTH OCC. § 7-411(a) (West 2008).   
843

 Id. § 7-411(a) & (c). 
844

 MD. CODE ANN., HEALTH-GEN. § 5-503 (West 2009). 
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for final disposition of the body, [or a] medical examiner.‖
845

  Absent the decedent‘s instructions, the 

order for priority for authorized individuals is listed in a statute.
846

  In the event the State is responsible 

for the final disposition of the human remains, it may authorize an individual‘s cremation.
847

  Any 

cremation must be carried out by a licensed mortician.
848

  After the cremation is complete the mortician is 

required to place an identification tag including the decedent‘s name, social security number, date of 

birth, and date of death in the cremains container.
849

  

 

vii. Autopsy  

 

If a medical examiner determines an autopsy is necessary to determine a person‘s cause of death, the 

Chief Medical Examiner, Deputy Chief Medical Examiner, assistant medical examiner, or pathologist 

will perform an autopsy as authorized by the Chief Medical Examiner.
850

  The examiner performing the 

autopsy must ―prepare detailed written findings during the progress of the autopsy.‖
851

  ―These findings 

and the conclusions drawn from them shall be filed in the office of the medical examiner for the county 

where the death occurred.‖
852

  The original report of the autopsy must be filed in the office of the Chief 

Medical Examiner.
853

  An autopsy may proceed over the religious objections of a family if the medical 

examiner authorizes the autopsy.
854

  

 

viii. Cadavers  

 

The State Anatomy Board is responsible for regulating the use of bodies and body parts for medical study 

in the State.
855

 The Board is composed of ―1 member of the Anatomy Department of the University of 

Maryland School of Dentistry, and 2 members of the anatomy department of each medical school in this 

State[,]‖ and are chosen by the ―administrative officer of each school.‖
856

  The Board is empowered to 

                                                      
845

 Id. § 5-502.    
846

 Id. § 5-509(c) (West 2009 & Supp. 2009).   
847

 Id. § 5-509(e). 
848

 MD. CODE ANN., HEALTH OCC. § 7-302(a) (West 2008).   
849

 Id. § 7-411(b)-(c).  
850

 MD. CODE ANN., HEALTH-GEN. § 5-310(b)(1) (West Supp. 2009).  The requirements and authorization for the 

medical examiner to perform an autopsy are located at MD. CODE ANN., HEALTH-GEN. § 5-310.    
851

 Id. §5-310(d)(1).  
852

 Id.  
853

 Id.  
854

 Id. § 5-310(b)(2); see Snyder v. Holy Cross Hospital, 352 A.2d 334 (1976). 
855

 Id. § 5-407 (West 2009).   
856

 Id. § 5-403(a).   
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adopt regulations that carry out the goals of the board.
857

  Furthermore, ―[t]he power of the Secretary [of 

Health and Mental Hygiene] over plans, proposals, and projects of units in the Department [of Health and 

Mental Hygiene] does not include the power to disapprove or modify any decision or determination that 

the Board makes under authority specifically delegated by law to the Board.‖
858

  

 

In the case of unclaimed bodies, the public officer who is in control of the unclaimed body must notify the 

chairman of the Anatomy Board.
859

  In general, the Board may not take control of a body until after 72 

hours have elapsed from the time of death and a reasonable search has been performed to locate someone 

to take control of the body.
860

  However, if the public official in control of the body cannot refrigerate the 

body for 72 hours, then the body can be removed to the morgue and refrigerated there for the balance of 

the 72 hours.
861

  After the 72 hours have elapsed, the board has exclusive control over the body and may 

order that the body be embalmed, and that ―[a]ny relative or friend of the deceased may claim the body‖ 

upon payment of the cost of moving and embalming the body.
862

  

 

In the case of donated bodies, the person in control of the body is required to notify the chairman of the 

Anatomy Board.
863

 After the notification, the Board ―may remove the body to a designated morgue in 

Baltimore City.‖
864

  

 

The Anatomy Board will distribute bodies and parts that are under its ―exclusive control‖ among all of the 

medical schools in Maryland and the University of Maryland School of Dentistry.
865

  

 

 

 

 

 

 

                                                      
857

 Id. § 5-404(1) (West 2009).  (Note that the only regulations passed under the Anatomy Board are those that set 

the fee schedule. COMAR 10.49.01.01 – 03.).   
858

 Id. § 5-405(a). 
859

 Id. § 5-406(a). 
860

 MD. CODE ANN., HEALTH-GEN. § 5-406(a)(1) & (c)(1).   
861

 Id. § 5-406(b).   
862

 Id. § 5-406(c). 
863

 Id. § 5-406.1(a).   
864

 Id. § 5-406.1(b). 
865

 Id. § 5-407. 
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F. STATE PROCUREMENT   

 

i. General State Procurement Authority  

 

Maryland generally uses a competitive procurement process to purchase goods and services.
866

  However, 

the State has the ability to activate ―emergency procurement procedures‖ when necessary to respond to an 

emergency situation.  This authority is not limited to a formally declared state of emergency or 

catastrophic health emergency.
867

  ―[W]ith the approval of the head of a unit, its procurement officer may 

make an emergency procurement by any method that the procurement officer considers most appropriate 

to avoid or to mitigate serious damage to public health, safety, or welfare.‖
868

  The regulations define an 

emergency for these purposes as ―a sudden and unexpected occurrence or condition which agency 

management reasonably could not foresee that requires an action to avoid or to mitigate serious damage to 

public health, safety, or welfare.‖
869

  The procurement officer must ―obtain as much competition as 

possible under the circumstances,‖ limit the procurement to only the essential items needed to ―avoid or 

to mitigate serious damage to public health, safety, or welfare[,]‖ and must submit a written report to the 

Board of Public Works justifying the use of the ―emergency procurement procedure.‖
870

  

 

The emergency procurement protocols are activated in any emergency situation ―when the agency‘s 

resulting need cannot be met through normal procurement methods.‖
871

  The procurement process must be 

approved by the agency head or designee.
872

  A contract awarded under the expedited emergency process 

must be published in eMaryland Marketplace within 30 days, and a detailed record of the transaction, 

including justification for the use of the emergency procedure, must be provided to the Board for its 

review.
873

  

 

 

 

                                                      
866

 See MD. CODE ANN., STATE FIN. & PROC., Div. II, particularly § 13-102 (West 2008) and COMAR title 21 

(2010). 
867

 See MD. CODE ANN., STATE FIN. & PROC. § 13-108(a)(1) (West 2008) and COMAR 21.05.06.02. 
868

 MD. CODE ANN., STATE FIN. & PROC. § 13-108(a)(1).  The regulations associated with an emergency 

procurement of goods and services are found in COMAR 21.05.06.01– 03. 
869

 COMAR 21.01.02.01(B)(36).   
870

 MD. CODE ANN., STATE FIN. & PROC. § 13-108(a)(2).   
871

 COMAR 21.05.06.02(B)(1). 
872

 COMAR 21. 05.06.02(B)(2). 
873

 COMAR 21.05.06.02(D). 
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ii. Governor’s Power to Procure Supplies and Equipment  

 

a. In Preparation for an Emergency 

 

In addition to the State‘s general emergency procurement regulations for responding to an emergency, the 

Governor is empowered to prepare for an emergency by authorizing ―the procurement of supplies and 

equipment[.]‖
874

  

b. During an Emergency  

 

State and local agencies are expected to first use their regularly appropriated funds to make emergency 

expenditures.
875

 However, if the Governor determines that the amount available through regular 

appropriations will be inadequate to respond effectively to an emergency, the State may also allocate 

emergency funds and receive federal aid.
876

 Furthermore, the MEMA Act authorizes the Governor to 

suspend any statute or rule of a state agency or a political subdivision after the Governor declares a state 

of emergency, which would presumably include any agency or subdivision procurement laws.
877

  

 

After proclaiming a catastrophic health emergency under the authority of the CHE Act, the Governor may 

order the seizure of ―anything needed to respond to the medical consequences of the catastrophic health 

emergency[.]‖
878

  The Governor may order the Secretary of Health and Mental Hygiene to ―control, 

restrict, or regulate the use, sale, dispensing, distribution, or transportation of anything needed to respond 

to the medical consequences of the catastrophic health emergency by: (i) rationing or using quotas; (ii) 

creating and distributing stockpiles; (iii) prohibiting shipments; (iv) setting prices; or (v) taking other 

appropriate actions.‖
879

   

 

During a declared energy emergency, the Governor may develop rules and regulations to ―establish and 

implement programs, controls, standards, priorities, and quotas for the allocation, conservation, and 

consumption of energy resources.‖
880

  The Governor may also ―suspend and modify existing standards 

                                                      
874

 MD. CODE ANN., PUB. SAFETY § 14-106(b)(3) (West 2003 & Supp. 2009).   
875

 Id. § 14-112(a)(1). 
876

 Id. § 14-112(a)(2).   
877

 Id. § 14-107(d)(1)(i). 
878

 MD. CODE ANN., PUB. SAFETY § 14-3A-03(b)(1)(i) (West Supp. 2009).  
879

 Id. § 14-3A-03(b)(2). 
880

 Id. § 14-304(b)(1) (West 2003). 
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and requirements‖ relating to energy resources and ―establish and implement regional programs and 

agreements‖ to coordinate state programs with federal programs and/or the programs of other localities 

and states.
881

 

 

For additional information, see Part B Section II.A.iii (Powers of the Governor, Catastrophic Health 

Emergencies Act) of this Handbook. 

 

iii. Governor’s Power to Modify Contracts  

 

After proclaiming an emergency under authority of the CHE Act, the Governor can order the Secretary of 

Health and Mental Hygiene or another official to regulate the use, sale, dispensing, distribution, or 

transportation of anything needed to respond to the emergency‘s medical consequences.  The Governor‘s 

orders can take a number of different forms, including rationing or using quotas, creating and distributing 

stockpiles, prohibiting shipments, setting prices, or taking ―other appropriate actions.‖
882

  For example, 

the Governor might order that pandemic flu vaccinations be provided for free.  In that case, some patients 

would be relieved of their obligations to make co-pays under their insurance contracts, and insurers would 

be denied their corresponding rights to receive those payments.   

 

Even though the CHE Act grants the Governor very broad emergency powers, the Federal Constitution 

limits his ability to modify the rights and obligations of individuals under existing contracts, such as a 

health insurance contract.
883

  If the Governor‘s orders ―substantially impair‖ a contract, they are 

unconstitutional and, therefore, ineffective, unless they are reasonable to serve a legitimate state 

interest.
884

  The limitations apply both to contracts involving private entities, like individuals or 

corporations, and to those between the government and private entities, like contracts between the 

government and some of its employees.
885

  However, changes to the latter type will be more strictly 

scrutinized than purely private contracts. 

 

                                                      
881

 MD. CODE ANN., PUB. SAFETY § 14-304(b)(2)–(3) (West 2003). 
882

 Id. § 14-3A-03(b)(2) (West Supp. 2009).  
883

 U.S. CONST. art. I, § 10.   
884

 Baltimore Teachers Union v. Mayor of Baltimore, 6 F.3d 1012, 1015 (4th Cir. 1993). 
885

 Andrews v. Anne Arundel County, 931 F.Supp. 1255 (D. Md. 1996).   
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VI. PROCEDURAL OVERVIEW: ORDERS, ENFORCEMENT AND ADJUDICATION 

  

A. ORDERS 

 

i.  Writing Orders 

 

a. Notice Requirement Generally 

 

Generally, when a public health official issues an order, either for testing, treatment, vaccination, 

quarantine, or isolation, the individuals who are the subject of the order must be given notice of the order.  

This requirement is rooted in the constitutional due process requirement that one must be given notice and 

an opportunity to be heard prior to a deprivation of a liberty or property interest. 

 

Notice should be given personally via mail unless individual notice would be impracticable, such as when 

a large number of people are the subject of the order.  In such cases, health officials may give notice 

through television, radio, newspaper ads, or through public postings.   

 

b. Notice Requirements Under CHE Act, MEMA Act, and Governor’s 

Emergency Powers Subtitle 

 

Proclamations under the CHE Act. If the Governor proclaims an emergency through the CHE Act and 

executes isolation or quarantine orders, ―the Secretary shall issue a directive to the individual or group of 

individuals [to be quarantined or isolated].‖
886

  The directive must include: 

 ―the identity of the individual or group of individuals that are subject to isolation or quarantine;  

 the premises that are subject to isolation or quarantine;  

 the date and time when the isolation or quarantine starts;  

 the suspected deadly agent causing the outbreak or disease, if known;  

 the justification for the isolation or quarantine; and  

 the availability of a hearing to contest the directive.‖
887

 

 

                                                      
886

 MD. CODE ANN., PUB. SAFETY § 14-3A-05(a) (West Supp. 2009). 
887

 Id. § 14-3A-05(b)(1). 
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The CHE Act requires that the notice be in writing, and the notice must be given before the directive takes 

effect-- in other words, before the deprivation of liberty or property occurs.
888

 If it is impractical to give 

individual notice, the CHE Act allows the Secretary or a designated official to inform the individuals 

affected by the directive using the ―best possible means available.‖
889

 If it would be impractical to give 

individual written copies of the directive, the written notice may be posted conspicuously in an 

appropriate area.
890

  

  

Proclamations under the MEMA Act.  If the Governor proclaims an emergency through the MEMA Act, 

the proclamation or executive order must be:  

 ―disseminated promptly by means calculated to publicize its contents; and 

 Unless prevented or impeded by the circumstances of the emergency, filed promptly with: 

1) MEMA; 

2) The State Archives; and 

3) The chief local records-keeping agency in the area to which the executive order or 

proclamation applies.‖
891

 

 

Proclamations under Maryland Governor‘s Emergency Powers Subtitle.  Notice is also required if the 

Governor proclaims an emergency using his powers outlined within the Maryland Governor‘s Emergency 

Powers Subtitle.  The Governor must ―give reasonable notice of the order, rule, or regulation: 

 in a newspaper of general circulation in the emergency area;  

 through television or radio serving the emergency area; or  

 by circulating notices or posting signs at conspicuous places in the emergency area.‖
892
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 Id. § 14-3A-05(b)(2). 
889

 Id. § 14-3A-05(b)(3). 
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 MD. CODE ANN., PUB. SAFETY § 14-107(b)(2) (West 2003 & Supp. 2009).  
892

 Id. § 14-303(c) (West 2003). 



For Educational Use Only 

213 

 

ii. Enforcing Orders 

 

a. Enforcement Under the CHE Act, MEMA Act, and Governor’s 

Emergency Powers Subtitle 

 

The CHE Act, the MEMA Act, and the Maryland Governor‘s Emergency Powers Subtitle include 

provisions regarding the enforcement of public health officials‘ orders.  Under each statute, the Governor 

or Secretary has the power to order law enforcement officers to enforce the public health orders.   

 

Enforcement under the CHE Act.  The Secretary may ―order any sheriff, deputy sheriff, or other law 

enforcement officer of the State or any subdivision to assist in the execution or enforcement of any order 

issued under [the Catastrophic Health Emergency Disease Surveillance and Response Program].‖
 893

   

 

Enforcement under the MEMA Act.  Under the MEMA Act, emergency management agencies 

established pursuant to the Act, including MEMA and local emergency management agencies, are 

required to execute and enforce orders, rules, and regulations promulgated by the Governor pursuant to 

the Act.
894

  Moreover, if the emergency is declared due to the ―threat or occurrence of an enemy attack, 

act of terrorism, or public health catastrophe,‖ state and local law enforcement officers and local health 

officers must execute and enforce orders, rules, and regulations promulgated by the Governor pursuant to 

the Act.
895

  

 

Enforcement under the Maryland Governor‘s Emergency Powers Subtitle.  Once the Governor proclaims 

a state of emergency, the Governor has the power to compel law enforcement agencies, fire companies, 

and rescue squads of the State or county to: 

 ―[C]ooperate in any manner requested by the Governor or the Governor's designated 

representative; [and]  

 [A]llow the use of its equipment, facilities, and personnel if the use is required by the 

Governor or the Governor's designated representative[,]‖ if such use does not ―substantially 

interfere with the normal duties of a law enforcement agency, fire company, or rescue squad 

located outside an area designated by the Governor as an emergency area.‖
896
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894
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In addition, if the Governor proclaims a state of emergency, ―the Department of State Police may take any 

action it considers necessary to assist local law enforcement agencies[,]‖ so long as it is ―reasonably 

calculated effectively to control and terminate the public emergency.‖
897

 

 

b. Pre-Declaration v. Post-Declaration Enforcement 

 

As discussed above, the CHE Act, the MEMA Act, and the Governor‘s Emergency Powers Subtitle allow 

the Governor or Secretary to require law enforcement officers to carry out public health orders issued for 

such activities as quarantine, isolation, and compelled medical testing and treatment.   

 

Prior to a proclamation by the Governor under the CHE Act, the Secretary of DHMH may exercise the 

authorities granted to him or her under the Act when the Secretary determines ―the disease or outbreak 

can be medically contained by [DHMH] and appropriate health care providers[.]‖
898

  Pursuant to this 

authority, in the absence of a gubernatorial declaration of a state of emergency or proclamation of a 

catastrophic health emergency, the Secretary may order isolation, quarantine, compelled medical testing 

or treatment, and other actions deemed necessary to contain a disease or outbreak.
899

   

 

After a proclamation of a catastrophic health emergency under the CHE Act, the Governor can order the 

Secretary of DHMH to take steps to manage health and medical supplies, to gain access to facilities, to 

compel medical examination or treatment, and to establish places of quarantine and isolation.
900

  The 

CHE Act provides a legal basis for the Secretary to order a sheriff, deputy sheriff, or other law 

enforcement officer in Maryland to assist in the execution or enforcement of an order under the Act.
901

 

 

Under the MEMA Act, when a state of emergency is declared by the Governor, state and local law 

enforcement officers and local health officers are statutorily required to ―execute and enforce the      

orders . . . made by the Governor[.]‖
902

  Violations of an order issued under the MEMA Act are subject to 

a misdemeanor charge and fine or imprisonment or both.
903

  Law enforcement and health officers are also 
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898
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statutorily required to execute and enforce the orders of the Governor in response to the threat or 

occurrence of an enemy attack, terrorist event, or public health catastrophe.
904

  

 

Under the Governor‘s Emergency Powers Subtitle, once a state of emergency has been proclaimed, state 

and local law enforcement agencies, fire companies, and rescue squads must cooperate with the Governor 

or the Governor‘s representative.  The Governor‘s Emergency Powers subtitle does not appear to provide 

for pre-declaration enforcement.  

 

B. STATE/LOCAL LAW ENFORCEMENT AUTHORITY 

 

i. Powers and Duties of Police Officers Throughout Maryland 

 

Pursuant to Maryland Code, in general ―a police officer may make arrests, conduct investigations, and 

otherwise enforce the laws of the State throughout the State without limitations as to jurisdiction.‖
905

  

 

However, a police officer may only exercise these powers outside of his or her jurisdiction when:  

 ―the police officer is participating in a joint investigation with officials from another State, 

federal, or local law enforcement unit, at least one of which has local jurisdiction;  

 the police officer is rendering assistance to another police officer;  

 the police officer is acting at the request of a police officer or State Police officer; or an 

emergency exists; and  

  the police officer is acting in accordance with regulations adopted by the police officer's 

employing unit to carry out this section.‖
906

  

 

An emergency is defined as ―a sudden or unexpected happening or an unforeseen combination of 

circumstances that calls for immediate action to protect the health, safety, welfare, or property of a person 

from actual or threatened harm or from an unlawful act.‖
907

  

 

For purposes of this title, a ―police officer‖ is defined broadly as one of the following:   

―(1) a member of the Department of State Police;  

                                                      
904

 Id. § 14-113(b). 
905

 MD. CODE ANN., CRIM. PROC. § 2-102(b)(1)  (West 2002 & Supp. 2009).  
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(2) a member of the Police Department of Baltimore City;  

(3) a member of the Baltimore City School Police Force;  

(4) a member of the police department, bureau, or force of a county;  

(5) a member of the police department, bureau, or force of a municipal corporation;  

(6) a member of the Maryland Transit Administration Police Force;  

(7) a member of the University of Maryland Police Force or Morgan State University Police 

Force;  

(8) a special police officer who is appointed to enforce the law and maintain order on or protect 

property of the State or any of its units;  

(9) a member of the Department of General Services security force;  

(10) the sheriff of a county whose usual duties include the making of arrests;  

(11) a regularly employed deputy sheriff of a county who is compensated by the county and 

whose usual duties include the making of arrests;  

(12) a member of the Natural Resources Police Force of the Department of Natural Resources;  

(13) an authorized employee of the Field Enforcement Bureau of the Comptroller‘s Office;  

(14) a member of the Maryland-National Capital Park and Planning Commission Park Office;  

(15) a member of the Housing Authority of Baltimore City Police Force;  

(16) a member of the Crofton Police Department;  

(17) a member of the WMATA Metro Transit Police, subject to the jurisdictional limitations 

under Article XVI, § 76 of the Washington Metropolitan Area Transit Authority Compact, which 

is codified at § 10-204 of the Transportation Article;  

(18) a member of the Internal Investigative Unit of the Department;  

(19) a member of the State Forest and Park Service Police Force of the Department of Natural 

Resources;  

(20) a member of the Department of Labor, Licensing, and Regulation Police Force;   

(21) a member of the Washington Suburban Sanitary Commission Police Force;   

(22) a member of the Ocean Pines Police Department;  

(23) a member of the Police Force of the Baltimore City Community College; or 

(24) a member of the police force of the Hagerstown Community College.‖
908
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ii. Duties of State Police 

 

The State Police Department ―has the general duty to safeguard the lives and safety of all persons in the 

State, to protect property, and to assist in securing to all persons the equal protection of the laws.‖
909

  

―[T]his duty includes the responsibility to: (i) preserve the public peace; (ii) detect and prevent the 

commission of crime; (iii) enforce the laws and ordinances of the State, counties, and municipal 

corporations; (iv) apprehend and arrest criminals and those who violate or are lawfully accused of 

violating the laws and ordinances of the State, counties, and municipal corporations; (v) preserve order at 

public places; (vi) maintain the safe and orderly flow of traffic on public streets and highways; (vii) 

cooperate with and assist law enforcement agencies in carrying out their respective duties; . . . and (ix) 

discharge the duties and responsibilities of the Department with the dignity and in a manner that will 

inspire public confidence and respect.‖
910

  

 

iii. Powers and Duties of Sheriffs 

 

The position of sheriff was created by Article IV, Section 44 of the Maryland Constitution.
911

  Pursuant to 

this state constitutional provision, each county and Baltimore City elects its sheriff, whose duties are fixed 

by the State legislature.
912

  Primarily through public local law, the General Assembly has created varied 

duties for sheriffs of different counties.
913

  In some counties, the sheriff does little more than serve civil 

process; in others, the sheriff and his or her deputies also act as the county police force.
914

  The common-

law powers of sheriffs include conserving public peace, preserving public order, preventing and detecting 

crime, enforcing criminal law by, among other things, arresting persons who commit crimes in their 

presence, and providing security for courts.
915

  In general, those powers are concurrent with the powers 

ordinarily exercised by other police officers.
916
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iv. Powers and Duties of Special Police Officers 

 

Only the Governor may commission a special police officer.
917

  The Governor may appoint anyone whom 

he or she ―considers qualified for [the] commission‖ to serve as a special police officer.
918

 Additionally, a 

private employer may submit an application to the Governor and to the Secretary of State Police to have 

his or her employee appointed a special police officer.
919

 Applicants for positions as special officers must 

be at least 18 years of age and may be required to undergo education and training as required by the 

Secretary.
920

  

 

Entities that may apply to have special police officers appointed include: ―(1) a municipal corporation, 

county, or other governmental body of the State, in order to protect property owned, leased, or regularly 

used by the governmental body or any of its units; (2) another state, or subdivision or unit of another 

state, that has an interest in property located wholly or partly in this State, in order to protect the property; 

(3) a college, university, or public school system in the State, in order to protect its property or students; 

or (4) a person that exists and functions for a legal business purpose, in order to protect its business 

property.‖
921

  

 

Special police officers are responsible for ―protect[ing] and preserv[ing] peace and good order on the 

property described in the application for the commission.‖
922

  In doing so, they have the authority to: ―(1) 

arrest individuals who trespass or commit offenses on the property described in the application for the 

commission; (2) exercise the powers of a police officer on the property described in the application for 

the commission; (3) exercise the powers of a police officer in a county or municipal corporation of the 

State in connection with the care, custody, and protection of other property of the entity that requested the 

appointment of the special police officer or other property, real or personal, for which the entity has 

assumed an obligation to maintain or protect; and (4) direct and control traffic on public highways and 

roads in the immediate vicinity of the property described in the application for the commission in order to 

facilitate the orderly movement of traffic to and from the property, if the Secretary approves of this 

activity in advance.‖
923
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 MD. CODE ANN., PUB. SAFETY § 3-306 (West 2003 & Supp. 2009). 
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A special police officer has the authority to ―conduct criminal investigations and collect evidence relating 

to crimes that affect the property covered by the officer‘s commission‖ and to ―file an application for a 

statement of charges by affidavit without having to appear before a judicial officer.‖
924

  

 

v. Powers and Duties of Railroad Police 

 

―Each railroad company located wholly or partly in the State may apply for the appointment of railroad 

police officers: ―(1) to protect property, patrons, passengers, tenants, employees, equipment, and services; 

and (2) to preserve peace and order on railroad premises, easements, appurtenant property, trains, cars, 

and other vehicles.‖
925

  

 

The chief railroad police officer of a railroad company submits an application and an application fee to 

the Secretary of State Police for appointment of a railroad police officer.
926

  After the Secretary reviews 

the application, he or she submits the application to the Governor with a recommendation to either 

approve or deny the request for appointment.
927

  The Governor is not bound by the recommendation of 

the Secretary.
928

  Individuals whose applications are approved by the Governor are issued 

appointments.
929

  

 

The railroad police officer possesses the same powers as those ―granted to a peace or police officer.‖
930

  

However, the railroad officer may only exercise these powers when he or she ―(1) is on real or personal 

property owned, leased, operated, or controlled by the railroad company that employs the railroad police 

officer; (2) is in fresh pursuit of a suspect; (3) is requested or authorized to act by the executive officer or 

chief police officer of a county; or (4) is ordered to act by the Governor.‖
931

  

 

―If sufficient facilities are available, the person in charge of a jail or place of detention shall receive and 

confine an individual arrested by a railroad police officer.‖
932
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A railroad company is liable for ―any wrongful action or abuse of power‖ committed by one of its railroad 

police officers.
933

   

 

vi. Powers and Duties of Maryland Transit Administration Police 

 

a. Establishment of the Maryland Transit Administration Police 

 

The Maryland Transit Administration was established in order to create and ―maintain a police force to 

provide protection for its patrons, personnel, and all railroad facilities and transit facilities owned, leased, 

or operated upon, by, or under the control of the Administration.  The police force is charged with the 

responsibility of enforcing the applicable laws, ordinances and regulations of the state and political 

subdivisions and the rules and regulations of the Administration.‖
934

 

 

b. Powers and Jurisdiction of Transit Police Officers 

 

―(1) A Maryland Transit Administration police officer has all the powers granted to a peace officer and a 

police officer of this State.  These powers may be exercised only on property owned, leased, or operated 

upon, by, or under the control of the Administration and not on any other property unless: (i)[e]ngaged in 

fresh pursuit of a suspected offender; (ii) [s]pecially requested or permitted to do so in a political 

subdivision by its chief executive officer or its chief police officer; or (iii) [o]rdered to do so by the 

Governor.  (2) Members of the police force have concurrent jurisdiction in the performance of their duties 

with the law enforcement agencies of the State and of the political subdivisions in which any transit 

facility or railroad facility of the Administration is located or in which the Administration operates any 

transit service or railroad service.  Nothing contained in this section relieves the State or a political 

subdivision or agency thereof from a duty to provide police, fire and other public safety service and 

protection or affects the jurisdiction of other police, fire, and public safety agencies.‖ 
935
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c. Entering into Agreements for Functions of the Police Force 

 

―The Administration may enter into agreements with railroad companies, political subdivisions, and 

public safety agencies, including those of the federal government, for the delineation of the functions and 

responsibilities of the Administration's police force.‖
936

  

 

d. Transit Police Power to Issue Citations 

 

―The Maryland Transit Administration police force may issue citations for violations of the rules and 

regulations adopted by the Administration under [the] title.‖ 
937

 

 

vii. Arrest 

 

a. General Power to Arrest 

 

―A police officer [as broadly defined in §2-101(c)] may arrest a person throughout the State‖ when a 

warrant has been issued for that person.
938

  A police officer may arrest a person without a warrant if the 

individual commits or attempts to commit a felony or misdemeanor in the presence or within the view of 

the officer.
939

  In addition, ―[a] police officer who has probable cause to believe that a felony or 

misdemeanor is being committed in the presence or within the view of the police officer may arrest 

without a warrant any person whom the police officer reasonably believes to have committed the 

crime.‖
940

  Finally, ―[a] police officer without a warrant may arrest a person if the police officer has 

probable cause to believe that a felony has been committed or attempted and the person has committed or 

attempted to commit the felony whether or not in the presence or within the view of the police officer.‖
941

  

 

b. Power to Arrest During a Public Emergency 

 

During a public emergency, and ―when public safety is imperiled, or on reasonable apprehension of 

immediate danger of public safety being imperiled . . . the authority to make an arrest without a warrant 
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granted to police officers . . . is granted to a person who: (1) is serving under a proclamation of a state of 

emergency issued by the Governor . . .[;] or (2) is serving as a member of the militia ordered into active 

service by the Governor; . . . or (3) is a member of the Armed Forces of the United States under orders to 

aid civil authorities of the State in enforcing law and order[.]‖
942

  

 

viii. Criminal Offenses Relating to a Destructive Device 

 

―A person may not knowingly: (1) manufacture, transport, possess, control, store, sell, distribute, or use a 

destructive device; or (2) possess explosive material, incendiary material, or toxic material with intent to 

create a destructive device.‖
943

  ―A person who violates this section is guilty of a felony and on conviction 

is subject to imprisonment not exceeding 25 years or a fine not exceeding $250,000 or both.‖ 
944

 

 

A ―destructive device‖ is defined as ―explosive material, incendiary material, or toxic material[,]‖ that is:  

―(i) combined with a delivery or detonating apparatus so as to be capable of inflicting injury to persons or 

damage to property; or (ii) deliberately modified, containerized, or otherwise equipped with a special 

delivery, activation, or detonation component that gives the material destructive characteristics of a 

military ordnance.‖
945

  Additionally, the term ―destructive device includes a bomb, grenade, mine, shell, 

missile, flamethrower, poison gas, Molotov cocktail, pipe bomb, and petroleum-soaked ammonium 

nitrate.‖
946

  ―A person may not destroy, impair, damage, or interfere or tamper with real or personal 

property with intent to hinder, delay, or interfere with a defense-related activity.‖
947

  ―A person who 

violates this section is guilty of a felony and on conviction is subject to imprisonment not exceeding 10 

years or a fine not exceeding $10,000 or both.‖
948

  

 

ix. Militia 

 

―The Governor may order the militia into State active duty: (1) in times of or on reasonable apprehension 

of imminent public crisis, disaster, rioting, catastrophe, insurrection, invasion, tumult, or breach of peace; 

(2) when martial law is declared; (3) to enforce the laws; or (4) to carry on any function of the militia of 

                                                      
942
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the State.‖
949

 Additionally, ―[t]o enforce the laws, a member of the militia in State active duty has all the 

authority of a peace or law enforcement officer.‖ This authority ―extends throughout the State during the 

State active duty.‖
950

  

 

For more information on the law enforcement duties of the militia, see Part B Section II.A.iv.d (Powers of 

the Governor, Militia Powers of the Governor) of this Handbook.  

 

In general, the Maryland Defense Force may not be required to serve outside the State.
951

  But, ―[o]n 

request of the governor of another state, the Governor of this State may order the Maryland Defense Force 

to serve outside the State to assist the military or other public safety forces of the requesting state.‖
952

  

―The Governor of [Maryland] may recall the Maryland Defense Force from the other state.‖
953

  

 

Furthermore,―[i]f fresh pursuit is authorized by law of another state,‖ then ―any organization, unit, or 

detachment of the Maryland Defense Force, on the order of the commanding officer of the organization, 

unit, or detachment, may continue in fresh pursuit of insurrectionists, saboteurs, or enemies outside of this 

State into the other state until: (1) the insurrectionists, saboteurs, or enemies are apprehended; or (2) the 

military or law enforcement forces of the other state or forces of the United States have had a reasonable 

opportunity to pursue or apprehend the insurrectionists, saboteurs, or enemies.‖
954

  

 

―An organization, unit, or detachment of the Maryland Defense Force shall surrender without unnecessary 

delay an individual apprehended in another state to the military or law enforcement force of: (i) the state 

of apprehension; or (ii) the United States.‖
955

  Surrendering an individual ―to the military or law 

enforcement forces of another state is not a waiver by [the State of Maryland] of the right to extradite or 

prosecute the individual for a crime committed in [Maryland].‖
956

  

 

―A military force or an organization, unit, or detachment of a military force of another state that is in fresh 

pursuit of insurrectionists, saboteurs, or enemies may: (1) continue pursuit into [Maryland] until the 

military or law enforcement force of [the State of Maryland] or the forces of the United States have had a 
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reasonable opportunity to pursue or apprehend the insurrectionists, saboteurs, or enemies; and (2) arrest 

an insurrectionist, saboteur, or enemy apprehended in [the State of Maryland] while in fresh pursuit.‖
957

  

 

―A military force of another state that arrests an individual in [the State of Maryland] shall surrender 

without unnecessary delay the individual to the military or law enforcement force of [the State of 

Maryland] or the United States to be dealt with according to law.‖
958

  ―This section does not make 

unlawful an arrest in this State that would otherwise be lawful.‖
959

  

 

―The chief executive officer or governing body of a county or municipal corporation may request the 

Governor to provide the militia to help bring under control conditions existing within the county or 

municipal corporation that, in the requestor's judgment, the local law enforcement agencies cannot control 

without additional personnel.‖
960

  

 

C. ADJUDICATION 

 

i. Jurisdiction: Federal And State Court  

 

a.  Federal Court Jurisdiction  

 

Federal courts have jurisdiction over matters relating to a federal question, such as infringement of an 

individual‘s rights due to the enforcement of a federal law.  A federal court also has jurisdiction over 

cases where the parties reside in different states, giving federal courts ―diversity jurisdiction.‖  In 

diversity jurisdiction, however, the court will only hear a case where the potential damages exceed 

$75,000.  Any diversity jurisdiction case can be brought in state court, regardless of the amount of 

damages alleged.  

b.  State Court Jurisdiction 

 

Circuit courts have ―full common-law and equity powers and jurisdiction in all civil and criminal cases 

within [the county in which they sit], and all the additional powers and jurisdiction conferred by the 

Constitution and by law, except where by law jurisdiction has been limited or conferred exclusively upon 
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another tribunal.‖
961

  As courts of general jurisdiction, circuit courts are vested with original and 

unlimited jurisdiction over public health matters arising in the state that are not vested in another 

court.  The circuit courts are specifically designated to hear any challenge to a quarantine or isolation 

order due to deadly agents under the Catastrophic Health Emergencies Act, which is discussed in Part C 

Section I.A.i.a (Quarantine, Isolation, and Compulsory Testing, State Quarantine Authority, Catastrophic 

Health Emergencies Act) above.
962

  

 

District courts have more limited jurisdiction. In some instances, this jurisdiction is exclusive, while in 

others it is concurrent with that of the circuit courts.
963

  District courts have exclusive jurisdiction to 

adjudicate claims in the following matters relating to public health:  

 Civil infractions that are ―authorized by law to be prosecuted by a sanitary commission[.]‖
964 

 

 Proceedings ―for condemnation and immediate possession of and title to abandoned, blighted, 

distressed, and deteriorated property‖ if the value of the property is less than $25,000.
965 

 

 Adjudication of a civil penalty for any violation of statutory provisions pertaining to energy 

emergencies under § 14-304 of the Public Safety Article.
966 

 

 

District courts have concurrent jurisdiction with circuit courts for any action where the amount in 

controversy exceeds $5,000
 
except for certain real property actions such as actions of replevin and actions 

involving landlord-tenant disputes that fall under the exclusive jurisdiction of the district courts.
967

 

Concurrent jurisdiction also exists for petitions seeking injunctive relief filed by a county or municipality, 

including Baltimore City, for enforcement of local health codes.
968

  

 

ii. Venue 

 

No special rules on venue exist for cases pertaining to a public health emergency.  Therefore, the general 

venue rules apply.  Generally, ―a civil action shall be brought in a county where the defendant resides, 
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carries on a regular business, is employed, or habitually engages in a vocation.‖
969

  For multiple 

defendants with more than one applicable venue, the proper venue is a county in which one of the 

defendants could be sued or the county where the cause of action arose.
970

  

 

iii. Administrative Process v. Trial Court  

 

a. General Information 

 

This section addresses the administrative and judicial processes that may occur if an individual wants to 

challenge an order or announcement by the Secretary of DHMH.  Typically, in a non-emergency, an 

individual would have to exhaust his or her administrative remedies before going to court to challenge a 

DHMH action.   

 

In an emergency situation, it is likely that an individual would be able to bring his challenge directly to 

court, bypassing the administrative route, because under certain circumstances, exhaustion of 

administrative remedies is not required before one can go to court.  Specifically, an individual deprived of 

liberty or property in a public health emergency may have standing for ―judicial review of an 

interlocutory order if (1) the party seeking review would qualify for judicial review of a final decision, (2) 

the interlocutory order determines rights and liabilities and has ‗immediate legal consequences,‘ and (3) 

postponement of judicial review ‗would result in irreparable harm.‘‖
971

  In addition, an individual 

deprived of liberty or property in a public health emergency may not have to exhaust administrative 

procedures if the agency relief will be inadequate.
972

  To show that agency relief will be inadequate, the 

individual must demonstrate that he or she will suffer ―irreparable injury‖ without immediate judicial 

review.
973

 

b. Administrative Procedures for Challenging a DHMH Action 

 

There are two types of proceedings under the Administrative Procedures Act: declaratory rulings and 

contested cases.
 974

  Declaratory rulings by an administrative agency would occur before the enforcement 

of an order to determine how the agency will carry out the order, how the individual would be affected, 

                                                      
969

 Id. § 6-201(a). 
970

 Id. § 6-201(b). 
971

 Driggs Corp. v. Maryland Aviation Admin., 704 A. 2d 433, 442 (Md. 1998). 
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 Heery Int‘l, Inc. v. Montgomery County, Maryland, 862 A.2d 976, 989 (Md. 2004). 
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etc.  There is the possibility of judicial review of such a ruling.  In contrast, a ―contested case‖ would 

arise after the enforcement of an agency order, where an individual is challenging a deprivation of life or 

liberty.  An individual may challenge the deprivation through judicial processes but typically would be 

required to exhaust his administrative remedies before filing a complaint in court.   

 

1. Declaratory Rulings 

 

An individual threatened with adverse agency action during a public health emergency may choose to 

petition the responsible agency in advance of the agency‘s order for an explanation of how it would 

enforce the deprivation.  A declaratory ruling provides an ―efficient, low-cost procedure for individuals to 

resolve uncertainty about ‗whether a particular plan of action does or does not come within the purview of 

a regulatory statute.‘‖
975

 A declaratory ruling is a ruling by a judge or agency (often issued by an 

Administrative Law Judge, or ALJ) that declares the rights, duties, and obligations of two or more parties 

in dispute.   

 

If petitioned, the agency has discretion whether to issue a declaratory ruling.  If the agency issues a 

declaratory ruling, it binds the agency and the individual to the facts presented in the petition. 

Consequently, a declaratory ruling is subject to judicial review in circuit court.
976

  

 

Alternatively, if the agency does not issue a declaratory judgment, a circuit court may grant judicial 

review if the issue is ―ripe‖ for review, meaning, for instance, that the challenged action is final and 

effective.  In other words, if an action is not final or effective, the court would likely find that it is not an 

appropriate time for the court to review the matter.  However, the court must also examine the immediacy 

of the hardship to the individual if review is postponed.  The court would weigh the appropriateness of 

hearing the matter against the hardship caused to the parties if review is denied.   

 

For more information on declaratory rulings from DHMH, see COMAR 10.01.12. 
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2. Contested Cases 

 

If an individual has a contested case, meaning he has already been injured or deprived of liberty or 

property due to a DHMH action, the individual should file for a hearing in the Office of Administrative 

Hearings (OAH).  An administrative hearing is overseen by an Administrative Law Judge (ALJ).  The 

hearing is a fair, impartial, and independent hearing regarding the disputed issues, including an 

individual‘s challenge to a DHMH order.  The ALJ determines facts, based on the evidence and argument 

presented at the hearing, reviews the relevant law, and issues a decision on the issues in question.  OAH 

shall conduct the hearing pursuant to the contested case provisions of State Government Article and the 

hearing regulations. 

 

An individual‘s request for an administrative hearing initiates a ―contested case,‖ i.e., ―a proceeding 

before an agency to determine: (i) a right, duty, statutory entitlement, or privilege of a person that is 

required by statute or constitution to be determined only after an opportunity for an agency hearing[.]‖
977

 

 

The petitioning individual has the right to notice and an opportunity to be heard.  If an agency interferes 

with liberty or property rights, it must provide the individual whose rights are affected with ―reasonable 

notice of the agency‘s action[,]‖ and notice that the individual ―may have an opportunity to request a 

hearing[.]‖
978

  In a contested case, the agency must provide all parties with written notice of the 

hearing.
979

  

 

In a contested case, an individual may call and cross-examine witnesses, request documents, introduce 

evidence, and provide opening and closing statements.
980

  Additionally, an individual has the right to a 

hearing via telephone or video conference.
981
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 MD. CODE ANN., STATE GOV‘T § 10-202(d) (West 2007 & Supp. 2009). 
978

 Id. § 10-207(a)–(b) (West 2007). 
979

 Id. § 10-208. 
980

 COMAR 28.02.01.08 (2010), 
981

 MD. CODE ANN., STATE GOV‘T § 10-211(b).  Individuals contesting their quarantine or isolation during a 

catastrophic health emergency can follow alternative court procedures.  Specifically, if one of the parties, its 

counsel, or witnesses cannot appear personally at the hearing, the circuit court may accept pleadings challenging the 

quarantine or isolation, and other related filings, by courier, fax, and e-mail, and may ―conduct the proceedings by 

means of a telephonic conference call, live closed circuit television, live internet or satellite video conference 

transmission, or other available means of communication that reasonably permi[t] the parties or their authorized 

representatives to participate fully in the proceedings.‖ Md. R. 15-1104(d)(1)–(2).  The court may also waive ―strict 

application of the rules [of evidence] other than those relating to the competency of witnesses‖ and lawful 

privileges.  Md. R. 5-101(c)(8); Md. R. 15-1104(d)(3). 
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Appeal to Circuit Court.  Either party may appeal an administrative decision in a contested case by 

filing a petition for review in circuit court.  To have standing for judicial review, however, an individual 

must be ―aggrieved by the final decision‖ of the agency, rather than by an interlocutory order.  An ―order 

that does not dispose of the entire case is ordinarily not final[,]‖ but is merely interlocutory.
982

 

 

In addition to the requirement of a final agency decision, before an individual may appeal an 

administrative decision he or she must use every available administrative procedure for relief.
983

 

 

However, as discussed above, an individual deprived of liberty or property in a public health emergency 

may have standing for judicial review of an interlocutory order if postponement of judicial review ―would 

result in irreparable harm,‖ the interlocutory order has ―immediate legal consequences‖ because it 

determines one‘s rights and liabilities, or the party seeking review would qualify for judicial review of a 

final decision.
984

  In addition, an individual may not have to exhaust administrative procedures if the 

agency relief will be inadequate.
985

  To show that agency relief will be inadequate, the individual must 

demonstrate that he or she will suffer ―irreparable injury‖ without immediate judicial review. 

 

iv. Continuity of Operations Planning (COOP) in the Maryland Court System  

 

During a public health emergency, the Maryland court system may experience difficulty operating due to 

the unavailability of court personnel, facilities, and other assets. To address that problem, the Maryland 

Judiciary has established a COOP plan for each office within the Maryland court system. The purpose of 

establishing COOP plans within the Maryland Judiciary is to establish the capability for Maryland courts 

to respond effectively to a broad array of potential operational disruptions. The COOP plans provide 

guidance for resuming essential court operations within 12 hours of a localized, statewide, or catastrophic 

emergency, including public health emergencies, and for sustaining essential court operations for a period 

of at least 14 days.  The primary objectives during COOP plan activation are to: 

 Minimize injury, loss of life, and property damage; 

 Ensure the continuous performance of essential functions and operations of the Maryland 

Judiciary; and 

 Protect facilities, systems, equipment, records, and assets. 

                                                      
982

 Driggs Corp. v. Maryland Aviation Admin., 704 A. 2d 433, 443 (Md. 1998) (internal quotations and citations 

omitted).  
983

 Prince George's County v. Ray's Used Cars, 922 A. 2d 495, 503 (Md. 2007). 
984

 Driggs Corp., 704 A. 2d at 442 (internal quotations and citations omitted). 
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The University of Maryland Center for Health and Homeland Security (CHHS) has prepared a Maryland 

Public Health Emergency Law Bench Book to serve as a tool for judges and other court personnel to 

navigate through the complexities of emergency management laws and policies. 
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PART E: APPENDICES 

 

Appendix A: The Maryland Emergency Management Agency Act 

(MEMA Act) MD. CODE ANN., PUB. SAFETY §§14-101 to 115 

 

§ 14-101. Definitions. 

 

(a)  In general.- In this subtitle the following words have the meanings indicated.  

 

(b)  Director.- "Director" means the Director of MEMA. 

 

 (c)  Emergency.- "Emergency" means the threat or occurrence of:  

(1) a hurricane, tornado, storm, flood, high water, wind-driven water, tidal wave, earthquake, 

landslide, mudslide, snowstorm, drought, fire, explosion, and any other disaster in any part of the 

State that requires State assistance to supplement local efforts in order to save lives and protect 

public health and safety; or 

(2) an enemy attack, act of terrorism, or public health catastrophe. 

 

(d)  Emergency management.-   

(1) "Emergency management" means the preparation for and carrying out of functions in an 

emergency in order to save lives and to minimize and repair injury and damage that result from 

emergencies beyond the capabilities of local authorities.  

(2) "Emergency management" does not include the preparation for and carrying out of functions in 

an emergency for which military forces are primarily responsible. 

 

§ 14-102. Legislative policy. 

 

(a)  In general.- To ensure that the State will be adequately prepared to deal with emergencies that are 

beyond the capabilities of local authorities, to provide for the common defense, to protect the public 

peace, health, and safety, and to preserve the lives and property of the people of the State, it is necessary 

to:  

(1) establish a Maryland Emergency Management Agency; 

(2) authorize the establishment of local organizations for emergency management in the political 

subdivisions;  

(3) confer on the Governor and on the executive heads or governing bodies of the political 

subdivisions the emergency powers provided in this subtitle; and  

(4) provide for the rendering of mutual aid among the political subdivisions and with other states in 

carrying out emergency management functions.  

 

(b)  Effective use of resources.- It is the policy of the State and the purpose of this subtitle to coordinate, 

to the maximum extent possible, all emergency management functions of the State with the comparable 

functions of the federal government, other states, other localities, and private agencies, so that the most 

effective preparation and use may be made of the resources and facilities available for dealing with any 

emergency.   
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§ 14-103. Maryland Emergency Management Agency established. 

 

(a)  In general.- There is a Maryland Emergency Management Agency in the Military Department.  

(b)  Unit of State government.- MEMA is a unit of State government. 

 

§ 14-104. Director of MEMA. 

 

(a)  Appointment.- The Adjutant General shall appoint the director of MEMA with the approval of the 

Governor.  

(b)  Term.- The Director serves at the pleasure of the Adjutant General. 

(c)  Salary.-   

(1) The Director is in the executive service of the State Personnel Management System and is entitled 

to the salary provided in the State budget. 

(2) The Director's employment is not subject to the conditions and limitations of the State Personnel 

and Pensions Article.  

(d)  Duties.-   

(1) The Director is the executive head of MEMA. 

(2) The Director is responsible to the Governor and the Adjutant General for carrying out the State 

emergency management program.  

(3) If the Governor has formally declared the threat or occurrence of an emergency, the Director shall 

coordinate the activities of all organizations for emergency management operations in the State.  

(4) With the approval of the Adjutant General and in collaboration with other public and private 

agencies in the State, the Director shall develop or cause to be developed mutual aid agreements 

for reciprocal emergency aid and assistance in case of emergency of an extreme nature that 

affects two or more political subdivisions.  

(5) The Director shall maintain liaison and cooperate with emergency management agencies and 

organizations of other states and the federal government.  

 

(e)  Staff.- Subject to the authority of the Adjutant General, the Director may employ personnel in 

accordance with the State budget and subject to the conditions and limitations of the State Personnel and 

Pensions Article.  

 

(f)  Expenditures for emergency management.- The Director may make expenditures within the 

appropriations in the State budget or from other money made available to the Director for purposes of 

emergency management as necessary to carry out this subtitle. 

 

§ 14-105. Emergency Management Advisory Council.   

 

(a)  Established.- There is an Emergency Management Advisory Council.  

 

(b)  Membership.- The Council consists of the members that the Governor designates, including:  

(1) fair and reasonable representation for local government;  

(2) representation for organizations that represent volunteer firefighters and rescue squads; and  

(3) representation from manufacturing, utilities, and communications industries.  

 

(c)  Compensation and reimbursement for expenses.- A member of the Council:  

(1) may not receive compensation for service on the Council; but  

(2) is entitled to reimbursement for expenses under the Standard State Travel Regulations, as 

provided in the State budget.  
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(d)  Duties.- The Council shall advise the Governor on all matters that relate to emergency management.  

 

(e)  Annual reports.- On or before December 31, 2005, and on or before December 1 of each year 

thereafter, the Council shall submit a report to the Governor and, in accordance with § 2-1246 of the State 

Government Article to the General Assembly concerning its activities and recommendations. 

 

§ 14-106. Emergency management powers of Governor. 

 

(a)  In general.-   

(1) The Governor:  

(i) has control of and is responsible for MEMA; and  

(ii) is responsible for carrying out this subtitle. 

(2) In the event of the threat or occurrence of an emergency, the Governor may assume direct 

operational control over all or part of an emergency management function created or authorized 

by this subtitle and Subtitles 2 and 4 of this title.  

(3) The Governor may delegate the powers the Governor sees fit to an individual who is employed:  

(i) as a secretary of a principal department; or  

(ii) as the head of an independent State agency. 

 

(b)  Specific powers.- In performing duties under this subtitle, the Governor:  

(1) may cooperate with the federal government, other states, and private agencies in all matters that 

relate to the emergency management operations of this State and the United States; 

(2) may issue orders, rules, and regulations necessary or desirable to:  

(i) carry out this subtitle;  

(ii) prepare and revise, as necessary, a comprehensive plan and program for the emergency 

management operations of this State;  

(iii) integrate the plan and program of this State with the emergency management operations 

plans of the federal government and other states; and  

(iv) coordinate the preparation of plans and programs for emergency management operations 

by the political subdivisions;  

(3) may authorize the procurement of supplies and equipment, the institution of training programs 

including the process for licensing, certifying, or credentialing health care practitioners developed 

under § 18-903(c) of the Health - General Article, public information programs, and other steps to 

prepare for an emergency;  

(4) may authorize studies and surveys of industries, resources, and facilities in the State as necessary 

or desirable to:  

(i) ascertain the State's capabilities for emergency management operations; and  

(ii) prepare plans for the emergency management of resources in accordance with the 

national plan for emergency preparedness;  

(5) may appoint, in cooperation with local authorities, directors of local organizations for emergency 

management, may delegate to the directors any administrative authority vested in the Governor 

under this subtitle, and may provide for the subdelegation of that authority; and  

(6) may delegate the Governor's authority under this subsection to an individual who is employed:  

(i) in the Executive Department of State government; 

(ii) as a secretary of a principal department; or  

(iii) as the head of an independent State agency. 
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(c)  Harmful consequences of potential emergencies.-   

(1) In addition to emergency prevention measures included in the State, local, and interjurisdictional 

emergency plans, the Governor shall consider, on a continuing basis, steps that could be taken to 

prevent or reduce the harmful consequences of potential emergencies.  

(2) (i) At the direction of the Governor, and in accordance with any other authority and competence 

they have, State agencies shall study matters related to emergency prevention.  

(ii) State agencies required to study matters related to emergency prevention include those 

charged with responsibilities in connection with flood plain management, stream encroachment 

and flow regulation, weather modification, fire prevention and control, air quality, public works, 

land use and land-use planning, and construction standards.  

 

§ 14-107. State of Emergency – Declaration by Governor. 

 

(a) In general.-   

(1) If the Governor finds that an emergency has developed or is impending due to any cause, the 

Governor shall declare a state of emergency by executive order or proclamation.  

(2) The state of emergency continues until the Governor: 

(i) finds that the threat or danger has passed or the emergency has been dealt with to the 

extent that emergency conditions no longer exist; and  

(ii) terminates the state of emergency by executive order or proclamation.  

(3) A state of emergency may not continue for longer than 30 days unless the Governor renews the 

state of emergency.  

(4) (i) The General Assembly by joint resolution may terminate a state of emergency at any time.  

(ii) After the General Assembly terminates a state of emergency, the Governor shall issue an 

executive order or proclamation that terminates the state of emergency.  

 

(b) Contents of declaration; publicity.-   

(1) Each executive order or proclamation that declares or terminates a state of emergency shall 

indicate:  

(i) the nature of the emergency;  

(ii) the area threatened; and  

(iii) the conditions that have brought about the state of emergency or that make possible the 

termination of the state of emergency.  

(2) Each executive order or proclamation shall be:  

(i) disseminated promptly by means calculated to publicize its contents; and  

(ii) unless prevented or impeded by the circumstances of the emergency, filed promptly 

with:  

1. MEMA; 

2. the State Archives; and  

3. the chief local records-keeping agency in the area to which the executive order or 

proclamation applies. 

 

(c) Responsibility of Director; effect of declaration.-   

(1) After the Governor declares a state of emergency, the Director shall coordinate the activities of 

the agencies of the State and of those political subdivisions included in the declaration in all 

actions that serve to prevent or alleviate the ill effects of the imminent or actual emergency.  

(2) An executive order or proclamation that declares a state of emergency:  

(i) activates the emergency response and recovery aspects of the State and local emergency 

plans applicable to the political subdivision or area covered by the declaration; and  

(ii) is authority for: 
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1. the deployment and use of resources to which the State or local plans apply; and  

2. the use or distribution of supplies, equipment, materials, and facilities assembled, 

stockpiled, or arranged to be made available in accordance with this subtitle or any other 

law that relates to emergencies.  

 

(d) Other actions by Governor.-   

(1) After declaring a state of emergency, the Governor, if the Governor finds it necessary in order to 

protect the public health, welfare, or safety, may:  

(i) suspend the effect of any statute or rule or regulation of an agency of the State or a 

political subdivision;  

(ii) direct and compel the evacuation of all or part of the population from a stricken or 

threatened area in the State;  

(iii) set evacuation routes and the modes of transportation to be used during an emergency;  

(iv) direct the control of ingress to and egress from an emergency area, the movement of 

individuals in the area, and the occupancy of premises in the area;  

(v) authorize the use of private property, in which event the owner of the property shall be 

compensated for its use and for any damage to the property;  

(vi) provide for temporary housing; and  

(vii)  authorize the clearance and removal of debris and wreckage.  

(2) The powers of the Governor under this subsection are in addition to any other authority vested in 

the Governor by law. 

 

§ 14-108. Same – Declared in another state. 

 

(a)  Powers of Governor.- After a state of emergency is declared in another state and the Governor 

receives a written request for assistance from the executive authority of that state, the Governor may:  

(1) authorize use in the other state of personnel, equipment, supplies, or materials of this State, or of 

a political subdivision with the consent of the executive officer or governing body of the political 

subdivision; and  

(2) suspend the effect of any statute or rule or regulation of an agency of the State or, after consulting 

with the executive officer or governing body of a political subdivision, a rule or regulation of an 

agency of a political subdivision, if the Governor finds that the suspension is necessary to aid the 

other state with its emergency management functions.  

 

(b) Issuance of executive order; contents; publicity.-   

(1) The Governor shall authorize the use of resources or the suspension of the effect of any statute, 

rule, or regulation under subsection (a) of this section by executive order.  

(2) An executive order issued under this section may not continue for longer than 30 days unless the 

Governor renews the executive order.  

(3) Each executive order issued under this section shall indicate:  

(i) the nature of the emergency in the other state; and  

(ii) any circumstances that make suspension of a statute, rule, or regulation necessary to aid 

the other state with its emergency management functions.  

(4) Each executive order shall be:  

(i) disseminated promptly by means calculated to publicize its contents; and  

(ii) filed promptly with: 

1. MEMA; 

2. the State Archives; and  
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3. each agency of the State or a political subdivision that is authorized by the order to use 

resources in the other state or responsible for the enforcement of any provisions that are 

suspended by the executive order.  

 

§14-109. Local organizations for emergency management. 
 

(a) Established.- Each political subdivision shall 

(1) establish a local organization for emergency management in accordance with the State emergency 

management plan and program; and  

(2) participate in federal programs for emergency management. 

 

(b) Directors of local organizations for emergency management.-   

(1) On recommendation of the mayor, executive, or governing body of the political subdivision, the 

Governor shall appoint a director of emergency management for each local organization for 

emergency management.  

(2) Each director of a local organization for emergency management is directly responsible for the 

organization, administration, and operation of the local organization for emergency management.  

(3) Each director of a local organization for emergency management is subject to the direction and 

control of the mayor, executive, or governing body of the political subdivision, under the general 

power of the Governor.  

 

(c) Personnel.-   

(1) Subject to the budget of the political subdivision, each local organization for emergency 

management shall include those programs and positions recommended periodically by MEMA to 

meet federal and State standards.  

(2) (i) In a county in which there is a local merit system or classified service for the general 

employees of the county, the employees and officers of the local organization for emergency 

management are included in and subject to all rights, duties, privileges, and responsibilities of 

that system or service.  

(ii) Subparagraph (i) of this paragraph does not apply to the director of the local organization for 

emergency management.  

(3) (i) If a county does not have a local merit system or classified service, the governing body of the 

county, or the board of estimates of Baltimore City, may include by regulation the employees and 

officers of the local organization for emergency management in the classified service of the State 

Personnel Management System.  

(ii) Subparagraph (i) of this paragraph does not apply to the director of the local organization for 

emergency management.  

(iii) 1. Except as otherwise provided by law, during the effective period of the regulation the 

employees and officers are subject to the rights, duties, privileges, and responsibilities of 

Division I of the State Personnel and Pensions Article.  

2. The governing body of the county or the Mayor of Baltimore is the appointing officer 

under Division I of the State Personnel and Pensions Article.  

(4) Paragraph (3) of this subsection does not remove from the governing body of a county or from 

the Mayor and City Council of Baltimore the power to establish and regulate the compensation, 

vacation allowance, or sick leave of all employees and officers of the local organization for 

emergency management in the county or Baltimore City. 

 

(d) Funding.- Each political subdivision may make appropriations in the manner provided by law to pay 

the expenses of its local organization for emergency management. 
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§ 14-110. Local emergency plans. 

 

(a) Emergency Preparedness Plan for hazardous materials.-   

(1) Each county shall:  

(i) prepare an Emergency Preparedness Plan for responding to an emergency that involves hazardous 

materials or controlled hazardous substances, as defined in the Environmental Article; and  

(ii) review the Plan annually and submit any changes to the Director so that the Director may 

maintain current and accurate information about the Plan. 

(2) Each county shall submit its Emergency Preparedness Plan to the Director on or before October 1, 

1998.  

 

(b) Radiological emergency response plan.-   

(1) A local organization for emergency management shall submit to the Director a radiological 

emergency response plan if the political subdivision in which the local organization for 

emergency management is located:  

(i) falls within the plume or ingestion zone of a commercial nuclear reactor; or  

(ii)might reasonably be expected to host evacuees from another jurisdiction in a plume or ingestion 

zone.  

(2) The radiological emergency response plan shall provide for the evacuation of the residents of the 

political subdivision as a result of an emergency caused by a dangerous release of radiation. 

 

§ 14-110.1. Emergency plans for human service facilities. 
 

(a)  "Human service facility" defined.- In this section, "human service facility" means a facility licensed 

by the State that is:  

(1) a nursing home, as defined in § 19-1401 of the Health - General Article;  

(2) an assisted living facility, as defined in § 19-1801 of the Health - General Article;  

(3) a hospital, as defined in § 19-301 of the Health - General Article;  

(4) a related institution as defined in § 19-301 of the Health - General Article;  

(5) a State-operated institution for mental disease; 

(6) a group home as defined in § 7-101 of the Health - General Article; 

(7) an alternative living unit as defined in § 7-101 of the Health - General Article; and  

(8) a State residential center as defined in § 7-101 of the Health - General Article.  

 

(b)  In general.- A human service facility shall develop an emergency plan.  

 

(c)  Procedures to be included in plan.- An emergency plan shall include procedures that will be followed 

before, during, and after an emergency to address:  

(1) the evacuation, transportation, or shelter-in-place of individuals served by the human service 

facility;  

(2) the notification to families, staff, and licensing authorities regarding the action that will be taken 

concerning the safety and well-being of the individuals served by the human service facility;  

(3) staff coverage, organization, and assignment of responsibilities; and  

(4) the continuity of operations, including:  

(i) procuring essential goods, equipment, and services; and  

(ii) relocation to alternate facilities.  
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(d) Regulations.-   

(1) On or before November 30, 2007, a State agency that is responsible for the licensing of a human 

service facility shall adopt regulations governing the development of emergency plans under this 

section.  

(2) Regulations adopted under paragraph (1) of this subsection shall be developed in consultation 

with representatives of:  

(i) the Maryland Emergency Management Agency;  

(ii) the Maryland Institute for Emergency Medical Services Systems;  

(iii) local organizations for emergency management; and  

(iv) human service facilities.  

 

(e)  Access to plans.- For purposes of coordinating local emergency planning efforts, a human service 

facility shall provide access to the emergency plans developed under this section to local organizations for 

emergency management. 

 

§ 14-111. Local state of emergency. 
 

(a)  Declaration.- Only the principal executive officer of a political subdivision may declare a local state 

of emergency.  

 

(b) Duration.-   

(1) Except with the consent of the governing body of the political subdivision, a local state of 

emergency may not continue or be renewed for longer than 7 days.  

(2) An order or proclamation that declares, continues, or terminates a local state of emergency shall 

be:  

(i) given prompt and general publicity; and  

(ii) filed promptly with the chief local records-keeping agency.  

 

(c)  Effect of declaration.- Declaration of a local state of emergency: 

 

(1) activates the response and recovery aspects of any applicable local state of emergency plan; and  

(2) authorizes the provision of aid and assistance under the applicable plan. 

 

§ 14-112. Emergency expenditures; use of existing resources. 

 

(a)  Emergency expenditures.-   

(1) Expenditures necessitated by emergencies shall first be made using money regularly appropriated 

to State and local agencies.  

(2) If the Governor finds that regularly appropriated money is inadequate to cope with an emergency, 

the Board of Public Works may make contingency money available in accordance with the State 

budget.  

 

(b)  Federal money.- The State may:  

(1) accept any allotment of federal money and commodities and manage and dispose of them in 

whatever manner may be required by federal law; and  

(2) take advantage of the federal Disaster Relief Act of 1974 and any amendments or supplements to 

it, and any other federal law that provides grants and public assistance for the purposes of this 

subtitle and Subtitles 2 and 4 of this title.  
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(c)  Use of existing resources.-   

(1) In carrying out this subtitle, the Governor, Adjutant General, and executive officers or governing 

bodies of the political subdivisions shall use the services, equipment, supplies, and facilities of 

existing agencies and units of the State and the political subdivisions to the maximum extent 

practicable.  

(2) The officers and personnel of the agencies and units of the State and the political subdivisions 

shall cooperate with and extend services and facilities to the Governor, Adjutant General, 

Director, and the local organizations for emergency management on request.  

(3) At the direction of the Governor, the Maryland National Guard shall use its services, equipment, 

supplies, and facilities in life-threatening emergencies that are beyond the capabilities of local 

authorities.  

 

(d)  Gifts, grants, or loans for emergency management.-   

(1) If the federal government, another state, or an agency or officer of the federal government or 

another state offers to this State or a political subdivision services, equipment, supplies, materials, 

or money by way of gift, grant, or loan for purposes of emergency management, the State acting 

through the Governor, or the political subdivision acting with the consent of the Governor and 

through its executive officer or governing body, may:  

(i) accept the offer; and  

(ii) authorize an officer of this State or the political subdivision to receive the services, 

equipment, supplies, materials, or money.  

(2) If a person offers to the State or a political subdivision aid or assistance, the State or political 

subdivision may accept the aid and assistance in accordance with paragraph (1) of this 

subsection.  

 

§ 14-113. Enforcement. 

 

(a)  By emergency management agency.- Each emergency management agency established under this 

subtitle and its officers shall execute and enforce the orders, rules, and regulations made by the Governor 

under authority of this subtitle.  

 

(b)  By law enforcement and health officers.- With respect to the threat or occurrence of an enemy attack, 

act of terrorism, or public health catastrophe, each law enforcement officer of the State or a political 

subdivision and each health officer of a political subdivision shall execute and enforce the orders, rules, 

and regulations made by the Governor under authority of this subtitle.   

 

§ 14-114. Prohibited acts; penalties. 

 

(a)  Violation of order, rule, or regulation prohibited.- A person may not violate an order, rule, or 

regulation issued under the authority of this subtitle.  

 

(b)  Penalties.-   

(1) A person who violates this section is guilty of a misdemeanor and on conviction is subject to 

imprisonment not exceeding 6 months or a fine not exceeding $1,000 or both.  

(2) A person who willfully violates this section is guilty of a misdemeanor and on conviction is 

subject to imprisonment not exceeding 1 year or a fine not exceeding $5,000 or both. 

 

§ 14-115. Short title. 

 This subtitle may be cited as the Maryland Emergency Management Agency Act.   
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Appendix B: Catastrophic Health Emergencies Act (CHE Act) 

MD. CODE ANN., PUB. SAFETY §§ 14-3A-01 – 14-3A-08 and  

MD. CODE ANN., HEALTH-GEN. §§ 18-901 – 18-908  

 

MD. CODE ANN., PUB. SAFETY § 14-3A-01. Definitions. 

 

(a) In general.- In this subtitle the following words have the meanings indicated. 

 

(b) Catastrophic health emergency.- "Catastrophic health emergency" means a situation in which 

extensive loss of life or serious disability is threatened imminently because of exposure to a deadly agent. 

 

(c) Deadly agent.- "Deadly agent" means: 

(1) anthrax, ebola, plague, smallpox, tularemia, or other bacterial, fungal, rickettsial, or viral agent, 

biological toxin, or other biological agent capable of causing extensive loss of life or serious 

disability; 

(2) mustard gas, nerve gas, or other chemical agent capable of causing extensive loss of life or 

serious disability; or 

(3) radiation at levels capable of causing extensive loss of life or serious disability. 

 

(d) Exposure to a deadly agent.- "Exposure to a deadly agent" means a threat to human health caused by 

the release, distribution, or transmission of a deadly agent in: 

(1) this State; or 

(2) another jurisdiction because of movement into the State of the deadly agent or of individuals 

exposed to the deadly agent. 

 

(e) Health care provider.- "Health care provider" means: 

(1) a health care facility as defined in § 19-114(e)(1) of the Health - General Article; 

(2) a health care practitioner as defined in § 19-114(f) of the Health - General Article; and 

(3) an individual licensed or certified as an emergency medical services provider under § 13-516 of 

the Education Article. 

 

(f) Secretary.- "Secretary" means the Secretary of Health and Mental Hygiene. 

 

MD. CODE ANN., PUB. SAFETY § 14-3A-02. Governor's proclamation. 

 

(a) In general.- If the Governor determines that a catastrophic health emergency exists, the Governor may 

issue a proclamation under this subtitle. 

 

(b) Contents of proclamation.- The proclamation shall indicate: 

(1) the nature of the catastrophic health emergency; 

(2) the areas threatened or affected; and 

(3) the conditions that: 

(i) led to the catastrophic health emergency; or 

(ii) made possible the termination of the emergency. 
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(c) Duration of proclamation.- 

(1) The Governor shall rescind a proclamation issued under this section whenever the Governor 

determines that the catastrophic health emergency no longer exists. 

(2) Unless renewed, the proclamation expires 30 days after issuance. 

(3) The Governor may renew the proclamation for successive periods, each not to exceed 30 days, if 

the Governor determines that a catastrophic health emergency continues to exist. 

 

MD. CODE ANN., PUB. SAFETY § 14-3A-03. Governor's orders. 
 

(a) In general.- After the Governor issues a proclamation under this subtitle, the Governor may issue the 

orders authorized in this section. 

 

(b) To the Secretary or designee.- 

(1) The Governor may order the Secretary or other designated official to: 

(i) seize immediately anything needed to respond to the medical consequences of the 

catastrophic health emergency; and 

(ii) work collaboratively, to the extent feasible, with health care providers to designate and gain 

access to a facility needed to respond to the catastrophic health emergency. 

(2) The Governor may order the Secretary or other designated official to control, restrict, or regulate 

the use, sale, dispensing, distribution, or transportation of anything needed to respond to the 

medical consequences of the catastrophic health emergency by: 

(i) rationing or using quotas; 

(ii) creating and distributing stockpiles; 

(iii) prohibiting shipments; 

(iv) setting prices; or 

(v) taking other appropriate actions. 

(3) If medically necessary and reasonable to treat, prevent, or reduce the spread of the disease or 

outbreak believed to have been caused by the exposure to a deadly agent, the Governor may order 

the Secretary or other designated official to: 

(i) require individuals to submit to medical examination or testing; 

(ii) require individuals to submit to vaccination or medical treatment unless the vaccination or 

treatment likely will cause serious harm to the individual; 

(iii) establish places of treatment, isolation, and quarantine; or 

(iv) require individuals to go to and remain in places of isolation or quarantine until the 

Secretary or other designated official determines that the individuals no longer pose a 

substantial risk of transmitting the disease or condition to the public. 

 

(c) To health care provider.- The Governor may order any health care provider, who does not voluntarily 

participate, to participate in disease surveillance, treatment, and suppression efforts or otherwise comply 

with the directives of the Secretary or other designated official. 

 

(d) To the public.- 

(1) The Governor may order the evacuation, closing, or decontamination of any facility. 

(2) If necessary and reasonable to save lives or prevent exposure to a deadly agent, the Governor may 

order individuals to remain indoors or refrain from congregating. 
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MD. CODE ANN., PUB. SAFETY § 14-3A-04. Isolation or quarantine after refusal to be tested or 

treated. 

 

The Secretary may require an individual to go to and remain in a place of isolation or quarantine until the 

Secretary determines that the individual no longer poses a substantial risk of transmitting a disease or 

condition to the public if the individual: 

(1) is a competent adult; and 

(2) refuses an order under § 14-3A-03(b)(3) of this subtitle for: 

(i) vaccination; 

(ii) medical examination; 

(iii) treatment; or 

(iv) testing. 

 

MD. CODE ANN., PUB. SAFETY § 14-3A-05. Directive for isolation or quarantine.  

 

(a) In general.- If the Secretary or other designated official requires an individual or a group of 

individuals to go to and remain in places of isolation or quarantine under § 14-3A-03(b)(3) of this 

subtitle, the Secretary shall issue a directive to the individual or group of individuals. 

 

(b) Contents and notice.- 

(1) The directive shall specify: 

(i) the identity of the individual or group of individuals that are subject to isolation or 

quarantine; 

(ii) the premises that are subject to isolation or quarantine; 

(iii) the date and time when the isolation or quarantine starts; 

(iv) the suspected deadly agent causing the outbreak or disease, if known; 

(v) the justification for the isolation or quarantine; and 

(vi) the availability of a hearing to contest the directive. 

(2) Except as provided in paragraph (3) of this subsection, the directive shall be: 

(i) in writing; and 

(ii) (ii) given to those subject to the directive before the directive takes effect. 

(3) (i) If the Secretary or other designated official determines that the notice required in paragraph (2) 

of this subsection is impractical because of the number of individuals or geographical areas 

affected, the Secretary or other designated official shall ensure that the affected individuals are 

fully informed of the directive using the best possible means available. 

(ii) If the directive applies to a group of individuals and it is impractical to provide individual 

written copies under paragraph (2) of this subsection, the written directive may be posted in 

a conspicuous place in the isolation or quarantine premises. 

 

(c) Hearing.- 

(1) An individual or group of individuals isolated or quarantined under § 14-3A-03(b)(3) of this 

subtitle may request a hearing in a circuit court to contest the isolation or quarantine. 

(2) A request for a hearing does not stay or enjoin an isolation or quarantine directive. 

(3) A court that receives a request under this subsection shall hold a hearing within 3 days after 

receipt of the request. 

(4) In any proceedings brought for relief under this subsection, the court may extend the time for a 

hearing: 

(i) if the Secretary or other designated official shows that extraordinary circumstances exist that 

justify the extension; and 
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(ii) after considering the rights of the affected individual or group of individuals, the protection 

of the public health, the severity of the catastrophic health emergency, and the availability of 

any necessary witnesses and evidence. 

(5) (i) The court shall grant the request for relief unless the court determines that the isolation or 

quarantine directive is necessary and reasonable to prevent or reduce the spread of the disease or 

outbreak believed to have been caused by the exposure to a deadly agent. 

(ii) The court in making its determination may consider, if feasible, the means of transmission, 

the degree of contagion, and, to the extent possible, the degree of public exposure to the 

disease. 

(6) Subject to paragraph (7) of this subsection, if the court issues an order that authorizes the 

isolation or quarantine, the order shall: 

(i) identify the isolated or quarantined individual or group of individuals by name or shared 

characteristics; 

(ii) specify factual findings warranting isolation or quarantine; and 

(iii) be in writing and given to the individual or group of individuals. 

 

(7) If the court determines that the delivery required by paragraph (6)(iii) of this subsection is 

impractical because of the number of individuals or geographical area affected, the court shall 

ensure that the affected individuals are fully informed of the order using the best possible means 

available. 

 

(d) Duration of court order.- 

(1) An order under subsection (c) of this section may authorize isolation or quarantine for not more 

than 30 days. 

(2) Before the order expires, the Secretary or designated official may request the court to continue the 

isolation or quarantine for additional 30-day periods. 

(3) The court shall base its decision on the standards provided under subsection (c)(5) of this section. 

 

(e) Inability to appear.- If an individual cannot appear personally before the court, proceedings may be 

conducted: 

(1) by the individual's authorized representative; and 

(2) in a way that allows full participation by other individuals. 

 

(f) Procedures.-  

(1) Subject to any emergency rules that the Court of Appeals adopts under paragraph (3) of this 

subsection, the court may order the consolidation of individual claims into group claims in 

proceedings brought under this section if: 

(i) questions of law or fact that are common to the individual claims or rights must be 

determined; 

(ii) the group claims or rights to be determined are typical of the affected individual's claims or 

rights; or 

(iii) the entire group will be adequately represented in the consolidation. 

(2) The Court of Appeals shall appoint counsel to represent individuals or a group of individuals who 

are not otherwise represented by counsel. 

(3) The Court of Appeals shall adopt emergency rules of procedure to facilitate the efficient 

adjudication of proceedings brought under this section. 
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MD. CODE ANN., PUB. SAFETY § 14-3A-06. Immunity. 
 

A health care provider is immune from civil or criminal liability if the health care provider acts in good 

faith and under a catastrophic health emergency proclamation. 

 

MD. CODE ANN., PUB. SAFETY § 14-3A-07. Construction. 

 

The authority granted under this subtitle is in addition to, and not in derogation of, any other authority 

that the Governor, the Secretary, or any other public official may exercise under other law. 

 

MD. CODE ANN., PUB. SAFETY § 14-3A-08. Failure to comply. 

 

(a) Prohibited.- A person may not knowingly and willfully fail to comply with an order, requirement, or 

directive issued under this subtitle. 

 

(b) Penalty.- A person who violates subsection (a) of this section is guilty of a misdemeanor and on 

conviction is subject to imprisonment not exceeding 1 year or a fine not exceeding $ 5,000 or both. 

 

MD. CODE ANN., HEALTH-GEN. § 18-901. Definitions. 
 

(a) In general.- In this subtitle the following words have the meanings indicated. 

 

(b) Catastrophic health emergency.- "Catastrophic health emergency" has the meaning stated in § 14-3A-

01 of the Public Safety Article. 

 

(c) Deadly agent.- "Deadly agent" has the meaning stated in § 14-3A-01 of the Public Safety Article. 

 

(d) Exposure to a deadly agent.- "Exposure to a deadly agent" has the meaning stated in § 14-3A-01 of 

the Public Safety Article. 

 

(e) Health care facility.- "Health care facility" has the meaning stated in § 19-114(e) (1) of this article. 

 

(f) Health care practitioner.- 

(1) "Health care practitioner" has the meaning stated in § 19-114 (f) of this article. 

(2) "Health care practitioner" includes an individual licensed or certified as an emergency medical 

services provider under § 13-516 of the Education Article. 

 

(g) Health care provider.- "Health care provider" means: 

(1) A health care facility; or 

(2) A health care practitioner. 

 

MD. CODE ANN., HEALTH-GEN. § 18-902. Authority of Secretary of Health and Mental Hygiene; 

investigation and prevention of actual or potential exposure. 
 

Notwithstanding any other provision of law, the Secretary may exercise the authority granted in this 

subtitle to: 

 

(1) Continuously evaluate and modify existing disease surveillance procedures in order to detect a 

catastrophic health emergency; 

(2) Investigate actual or potential exposures to a deadly agent; and 
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(3) Treat, prevent, or reduce the spread of the disease or outbreak believed to have been caused by 

the exposure to a deadly agent. 

 

MD. CODE ANN., HEALTH-GEN. § 18-903. Development and implementation of contingency plans. 
 

(a) Power of Secretary to require adoption of accredited contingency plans.- 

(1) In accordance with procedures to be adopted by the Department, the Secretary, in consultation 

with health care facilities, may require health care facilities to develop and implement 

contingency plans addressing: 

(i) Staff training needs; 

(ii) Stockpiling of equipment, medication, and supplies necessary to address a catastrophic 

health emergency; 

(iii) Treatment and decontamination protocols; 

(iv) The coordination of services with other public and private entities; and 

(v) Any other area that the Secretary determines is necessary to assist in the early detection and 

treatment of an individual exposed to a deadly agent. 

(2) To the extent feasible, the procedures to be adopted by the Department under paragraph (1) of 

this subsection shall be consistent with accreditation requirements of the Joint Commission on the 

Accreditation of Health Care Organizations. 

 

(b) Protocols and plans.- After consulting with the appropriate licensing board, the Secretary: 

(1) Shall publish protocols to assist health care practitioners in developing plans to respond to a 

catastrophic health emergency; and 

(2)  May, if necessary, require health care practitioners to implement the plans developed under item 

(1) of this subsection. 

 

(c) Process for licensing, certifying or credentialing providers.- The Secretary shall develop a process to 

license, certify, or credential health care practitioners who may be needed to respond to a catastrophic 

health emergency. 

 

MD. CODE ANN., HEALTH-GEN. § 18-904. Reporting requirements. 

 

(a) Information defined.- In this section, "information" means medical, epidemiological, or other data 

concerning a specific individual or a group of individuals, regardless of whether the information is 

otherwise deemed confidential under Title 4 of this article or as otherwise provided under law. 

 

(b) Methods of reporting or disclosing information.- In order to maintain an effective disease surveillance 

system for detecting whether individuals have been exposed to a deadly agent, the Secretary may by 

order, directive, or regulation 

(1) Require a health care provider or other person to report information to the Secretary or other 

public official on the following: 

(i) The presence of an individual or group of individuals with specified illnesses or symptoms; 

(ii)  Diagnostic and laboratory findings relating to diseases caused by deadly agents; 

(iii) Statistical or utilization trends relating to potential disease outbreaks; 

(iv) Information needed to conduct contact tracing for exposed individuals; and 

(v) Other data deemed by the Secretary to have epidemiological significance in detecting 

possible catastrophic health emergencies; 

(2) Obtain access to information in the possession of a health care provider; 

(3) Require or authorize a health care provider to disclose information to an agency of the federal, 

State, or local government or another health care provider; 
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(4) Require a health care provider or other person to submit reports to the Department containing 

information detailing the presence and use of deadly agents; 

(5) Obtain access to premises in order to secure environmental samples and otherwise investigate 

actual or potential exposures to deadly agents; and 

(6) Require a veterinarian or other person to report data relating to specified illnesses or symptoms in 

animal populations. 

 

(c) Limitation on use.- The Secretary, in acquiring information under subsection (b) of this section, shall: 

(1) Request and use nonidentifying information whenever possible; and 

(2) Limit the use of confidential information to the extent necessary to detect and investigate actual 

or potential exposures to a deadly agent. 

 

(d) Confidentiality.- 

(1) Any information that the Secretary receives under subsection (b) of this section is confidential 

and may be used or disclosed only in accordance with this section. 

(2) If the information requested in subsection (b) of this section is otherwise confidential under Title 

4 of this article or as otherwise provided under law, the Secretary or person that receives the 

information may not redisclose the information except as provided in paragraph (3) of this 

subsection. 

(3) A person may redisclose the information to another health care provider or public official 

provided that: 

(i) The health care provider or public agency to whom the information is disclosed will 

maintain the confidentiality of the disclosure; and 

(ii) The Secretary determines the disclosure is necessary to treat, prevent, or reduce the spread 

of the disease or outbreak believed to have been caused by the exposure to a deadly agent. 

 

MD. CODE ANN., HEALTH-GEN. § 18-905. Enforcement. 

 

(a) Orders.- In investigating actual or potential exposures to a deadly agent, the Secretary: 

(1) (i) May issue an order requiring individuals whom the Secretary has reason to believe have been 

exposed to a deadly agent to seek appropriate and necessary evaluation and treatment; 

(ii) When the Secretary determines that it is medically necessary and reasonable to prevent or 

reduce the spread of the disease or outbreak believed to have been caused by the exposure to 

a deadly agent, may order an individual or group of individuals to go to and remain in places 

of isolation or quarantine until the Secretary determines that the individual no longer poses a 

substantial risk of transmitting the disease or condition to the public; and  

(iii) If a competent individual over the age of 18 refuses vaccination, medical examination, 

treatment, or testing under this paragraph, may require the individual to go to and remain in 

places of isolation or quarantine until the Secretary determines that the individual no longer 

poses a substantial risk of transmitting the disease or condition to the public; 

(2) May coordinate and direct the efforts of any health officer or health commissioner of any 

subdivision in seeking to detect or respond to threats posed by a deadly agent; and 

(3)  May order any sheriff, deputy sheriff, or other law enforcement officer of the State or any 

subdivision to assist in the execution or enforcement of any order issued under this subtitle. 

 

(b) When issued.- The Secretary may issue an order under subsection (a) of this section: 

(1) If, prior to the issuance of a proclamation under § 14-3A-02 of the Public Safety Article, the 

Secretary determines that the disease or outbreak can be medically contained by the Department 

and appropriate health care providers; and 
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(2) As necessary to implement an order issued by the Governor under § 14-3A-02 of the Public 

Safety Article. 

 

MD. CODE ANN., HEALTH-GEN. § 18-906. Quarantine; appeal. 
 

 (a) Directives.- 

(1) If the Secretary requires an individual or a group of individuals to go to and remain in places of 

isolation or quarantine under § 18-905 of this subtitle, the Secretary shall issue a directive to the 

individual or group of individuals. 

(2) The directive shall specify: 

(i) The identity of the individual or group of individuals subject to isolation or quarantine; 

(ii) The premises subject to isolation or quarantine; 

(iii) The date and time at which isolation or quarantine commences; 

(iv) The suspected deadly agent causing the outbreak or disease, if known; 

(v) The basis upon which isolation or quarantine is justified; and 

(vi) The availability of a hearing to contest the directive. 

(3) (i) Except as provided in subparagraph (ii) of this paragraph, the directive shall be in writing and 

given to the individual or group of individuals prior to the individual or group of individuals 

being required to go to and remain in places of isolation and quarantine. 

(ii) 1. If the Secretary determines that the notice required under subparagraph (i) of this 

paragraph is impractical because of the number of individuals or geographical areas 

affected, the Secretary shall ensure that the affected individuals are fully informed of the 

directive using the best possible means available. 

2. If the directive applies to a group of individuals and it is impractical to provide written 

individual copies under subparagraph (i) of this paragraph, the written directive may be 

posted in a conspicuous place in the isolation or quarantine premises. 

 

(b) Hearings.- 

(1) An individual or group of individuals isolated or quarantined under subsection (a) of this section 

may request a hearing in circuit court contesting the isolation or quarantine. 

(2) A request for a hearing may not stay or enjoin an isolation or quarantine directive. 

(3) Upon receipt of a request under this subsection, the court shall conduct a hearing within 3 days 

from receipt of the request. 

(4) (i) In any proceedings brought for relief under this subsection, the court may extend the time for a 

hearing upon a showing by the Secretary or other designated official that extraordinary 

circumstances exist that justify the extension. 

(ii) In granting or denying an extension, the court shall consider the rights of the affected 

individual, the protection of the public health, the severity of the catastrophic health emergency, 

and the availability, if necessary, of witnesses and evidence. 

(5) (i) 1. The court shall grant the request for relief unless the court determines that the isolation or 

quarantine directive is necessary and reasonable to prevent or reduce the spread of the disease or 

outbreak believed to have been caused by the exposure to a deadly agent. 

2. If feasible, in making a determination under this subparagraph, the court may consider 

the means of transmission, the degree of contagion, and, to the extent possible, the degree 

of public exposure to the disease. 

(ii) 1. An order authorizing the isolation or quarantine issued under this paragraph shall: 

A. Identify the isolated or quarantined individual or group of individuals by name or 

shared characteristics; 

B. Specify factual findings warranting isolation or quarantine; and 



For Educational Use Only 

257 

 

C.  Except as provided in sub-subparagraph 2 of this subparagraph, be in writing and 

given to the individual or group of individuals. 

2. If the court determines that the notice required in sub-subparagraph 1C of this 

subparagraph is impractical because of the number of individuals or geographical areas 

affected, the court shall ensure that the affected individuals are fully informed of the 

order using the best possible means available. 

(iii) An order authorizing isolation or quarantine is effective for a period not to exceed 30 days. 

(iv) 1. Prior to the expiration of an order, the Secretary or designated official may move to 

continue isolation or quarantine for subsequent 30-day periods. 

2. The court shall base its decision on the standards provided under this paragraph. 

(6) In the event that an individual cannot personally appear before the court, proceedings may be 

conducted: 

(i) By an individual's authorized representative; and 

(ii) Through any means that allows other individuals to fully participate. 

(7) In any proceedings brought under this subsection, the court may order the consolidation of 

individual claims into group claims where: 

(i) The number of individuals involved or affected is so large as to render individual 

participation impractical; 

(ii) There are questions of law or fact common to the individual claims or rights to be 

determined; 

(iii) The group claims or rights to be determined are typical of the affected individual's claims or 

rights; or 

(iv) The entire group will be adequately represented in the consolidation. 

 

(c) Appointment of counsel.- The court shall appoint counsel to represent individuals or a group of 

individuals who are not otherwise represented by counsel. 

 

(d) Emergency rules.- The court of appeals shall develop emergency rules of procedure to facilitate the 

efficient adjudication of any proceedings brought under this section. 

 

(e) Discharge from employment unlawful.- It shall be unlawful for any public or private employer to 

discharge an employee who is under an order of isolation or quarantine or because of such an order. 

 

MD. CODE ANN., HEALTH-GEN. § 18-907. Failure to comply. 

 

(a) Noncompliance by individuals.- 

(1) A person may not knowingly and willfully fail to comply with any order, regulation, or directive 

issued in accordance with § 18-905 of this subtitle. 

(2) A person who violates paragraph (1) of this subsection is guilty of a misdemeanor and on 

conviction is subject to imprisonment not exceeding 1 year or a fine not exceeding $ 3,000 or 

both. 

 

(b) Noncompliance by health care facilities.- If a health care facility fails to comply with an order, 

regulation, or directive issued under § 18-903 or § 18-904 of this subtitle, the Secretary may impose a 

civil penalty not to exceed $ 3,000 for each offense. 

 

(c) Noncompliance by health care practitioners.- If a health care practitioner fails to comply with an 

order, regulation, or directive issued under § 18-903 or § 18-904 of this subtitle, the Secretary may 

request the appropriate licensing board to take disciplinary action against the health care practitioner, 

including: 
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(1) Placing the licensee or certificate holder on probation; 

(2) Suspending or revoking the license or certificate holder; or 

(3) Imposing a civil penalty not to exceed $ 3,000 for each offense. 

 

(d) Immunity from liability.- A health care provider acting in good faith and in accordance with a 

catastrophic health emergency disease surveillance and response program is immune from civil or 

criminal liability related to those actions, unless the health care provider acts with willful misconduct. 

 

MD. CODE ANN., HEALTH-GEN. § 18-908. Report by Secretary.  
 

(a) Reports.- On or before December 31, 2002, the Secretary shall submit a report to the Governor and to 

the General Assembly in accordance with § 2-1246 of the State Government Article regarding any plans, 

procedures, or protocols developed under this subtitle or any recommendations for additional legislation 

that may be necessary to respond to a catastrophic health emergency. 

 

(b) Updates to reports.- The Secretary shall update the report required under subsection (a) of this section 

every 3 years or when any plan, procedure, or protocol developed under this subtitle or any other 

provision of this subtitle is used in order to detect a catastrophic health emergency. 
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Appendix C: Maryland Governor’s Emergency Powers Subtitle 

MD. CODE ANN., PUB. SAFETY §§ 14-301 to 309  

 

§ 14-301. Definitions. 

 

(a)  In general.- In this subtitle the following words have the meanings indicated. 

 

(b)  Energy emergency.- "Energy emergency" means a situation in which the health, safety, or welfare of 

the public is threatened by an actual or impending acute shortage in energy resources.  

 

(c)  Public emergency.- "Public emergency" means:  

(1) a situation in which three or more individuals are at the same time and in the same place 

engaged in tumultuous conduct that leads to the commission of unlawful acts that disturb the 

public peace or cause the unlawful destruction or damage of public or private property;  

(2) a crisis, disaster, riot, or catastrophe; or  

(3) an energy emergency.  

 

§ 14-302. Legislative intent. 

 

(a)  In general.- The General Assembly recognizes the Governor's broad authority in the exercise of the 

police power of the State to provide adequate control over persons and conditions during impending or 

actual public emergencies.  

 

(b)  Construction of subtitle.- This subtitle shall be broadly construed to carry out the purpose of this 

subtitle. 

 

§ 14-303. Governor's proclamation of state of emergency. 

 

(a)  Authority to proclaim state of emergency.- During a public emergency in the State, the Governor may 

proclaim a state of emergency and designate the emergency area:  

(1) if public safety is endangered or on reasonable apprehension of immediate danger to public 

safety; and  

(2) on:  

(i) the Governor's own initiative; or  

(ii) the application of: 

1. the chief executive officer or governing body of a county or municipal corporation; 

or  

2. the Secretary of State Police. 

 

(b)  Orders, rules, and regulations to control and terminate public emergency - Issuance.- After 

proclaiming a state of emergency, the Governor may promulgate reasonable orders, rules, or regulations 

that the Governor considers necessary to protect life and property or calculated effectively to control and 

terminate the public emergency in the emergency area, including orders, rules, or regulations to:  

(1) control traffic, including public and private transportation, in the emergency area;  

(2) designate specific zones in the emergency area in which the occupancy and use of buildings and 

vehicles may be controlled;  

(3) control the movement of individuals or vehicles into, in, or from the designated zones;  
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(4) control places of amusement and places of assembly;  

(5) control individuals on public streets;  

(6) establish curfews;  

(7) control the sale, transportation, and use of alcoholic beverages;  

(8) control the possession, sale, carrying, and use of firearms, other dangerous weapons, and 

ammunition; and  

(9) control the storage, use, and transportation of explosives or flammable materials or liquids 

considered to be dangerous to public safety, including "Molotov cocktails."  

 

(c) Same - Notice.- Before an order, rule, or regulation promulgated under subsection (b) of this section 

takes effect, the Governor shall give reasonable notice of the order, rule, or regulation:  

(1) in a newspaper of general circulation in the emergency area;  

(2) through television or radio serving the emergency area; or  

(3) by circulating notices or posting signs at conspicuous places in the emergency area.  

 

(d)  Same - Effect.- An order, rule, or regulation promulgated under subsection (b) of this section:  

(1) takes effect from the time and in the manner specified in the order, rule, or regulation; 

(2) may be amended or rescinded, in the same manner as the original order, by the Governor at any 

time during the state of emergency; and  

(3) terminates when the Governor declares that the state of emergency no longer exists.  

 

§ 14-304. Energy emergencies. 
 

(a)  Governor's authority to proclaim state of emergency.- On reasonable apprehension that an energy 

emergency exists, the Governor may proclaim a state of emergency.  

 

(b)  Orders, rules, and regulations - Issuance and contents.- Notwithstanding any other provision or 

limitation of State or local law, if the Governor proclaims a state of emergency under this section, in 

addition to any other order, rule, or regulation promulgated under this subtitle, the Governor may 

promulgate orders, rules, or regulations to:  

(1) establish and implement programs, controls, standards, priorities, and quotas for the allocation, 

conservation, and consumption of energy resources;   

(2) suspend and modify existing standards and requirements affecting or affected by the use of 

energy resources, including those that relate to air quality control, the type and composition of 

various energy resources, the production and distribution of energy resources, and the hours and 

days during which public buildings and commercial and industrial establishments are authorized 

or required to remain open; and  

(3) establish and implement regional programs and agreements to coordinate the energy resource 

programs and actions of the State with those of the federal government and of other states and 

localities.  

 

(c)  Same - Imposition of civil penalties.- Instead of or in addition to the penalties provided in § 14-308 of 

this subtitle, an order, rule, or regulation promulgated by the Governor under this section may provide for: 

(1) the imposition of a civil penalty not exceeding $1,000 for each violation; and  

(2) the method and conditions of collecting the civil penalty. 

 

(d)  Same - Legislative approval.-    

(1) In this subsection, "Committee" means: 

(i) the Joint Committee on Administrative, Executive, and Legislative Review; or  
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(ii) any other joint committee substituted by the General Assembly by law to carry out the 

responsibilities of the Joint Committee on Administrative, Executive, and Legislative 

Review with respect to an energy emergency.  

(2) Before promulgating an order, rule, or regulation under this section, the Governor shall submit 

the order, rule, or regulation to the Committee for approval or rejection.  

(3) (i) Except as provided in subparagraph (ii) of this paragraph, if the Committee fails to take action 

on the order, rule, or regulation within 7 days after its submission, the order, rule, or regulation 

takes effect as promulgated by the Governor. 

(ii) 1. If because of extraordinary circumstances it is not feasible to secure the prior approval of 

the Committee, an order, rule, or regulation takes effect immediately.  

2. Within 2 days after it takes effect, the order, rule, or regulation shall be communicated to 

the chairman of the Committee.  

3. The full Committee shall be convened within 5 days after the order, rule, or regulation is 

communicated to the chairman.  

4. The order, rule, or regulation is subject to disapproval by the full Committee.  

(4) All records of orders, rules, regulations, and Committee meetings are open to the public.  

 

(e)  Construction of section.- This section does not authorize the establishment of oil refineries, deep 

water ports, offshore drilling facilities, or other similar major capital facilities.  

 

(f)  Governor's authority to implement federal programs.- In addition to the specific emergency powers 

contained in this subtitle, the General Assembly recognizes and confirms the Governor's power to 

exercise fully the authority necessary to implement any federal mandatory energy emergency program as 

set forth in any federal programs, laws, orders, rules, or regulations that relate to the allocation, 

conservation, or consumption of energy resources. 

 

§ 14-305. Cooperation among State and local law enforcement agencies. 

 

(a)  In general.- If the Governor proclaims that a state of emergency exists, each law enforcement agency, 

fire company, or rescue squad of the State, a county, or municipal corporation shall:  

(1) cooperate in any manner requested by the Governor or the Governor's designated representative; 

and  

(2) subject to subsection (b) of this section, allow the use of its equipment, facilities, and personnel if 

the use is required by the Governor or the Governor's designated representative.  

 

(b)  Use of equipment, facilities, and personnel.- The use of equipment, facilities, and personnel under 

subsection (a)(2) of this section may not substantially interfere with the normal duties of a law 

enforcement agency, fire company, or rescue squad located outside an area designated by the Governor as 

an emergency area.  

 

 (c)  Authority of State Police to assist local law enforcement.-    

(1) Subject to paragraph (2) of this subsection, if the Governor proclaims that a state of emergency 

exists, the Department of State Police may take any action it considers necessary to assist local 

law enforcement agencies. 

(2) Any action that the Department of State Police takes under this subsection shall be reasonably 

calculated effectively to control and terminate the public emergency.  
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(d)  Duty of local law enforcement to notify Secretary of disturbance.- A law enforcement agency of a 

county or municipal corporation shall notify the Secretary of State Police if the local law enforcement 

agency receives notice of a threatened or actual disturbance that indicates the possibility of serious 

domestic violence.  

 

(e)  Person designated by Governor to direct operations.- Except as provided in § 14-306 of this subtitle, 

each law enforcement agency, fire company, or rescue squad of the State, a county, or municipal 

corporation within an emergency area shall operate under the direction of the person designated by order 

of the Governor. 

§ 14-306. Militia. 
 

(a)  "Militia" defined.- In this section, "militia" means the organized and unorganized militia as described 

in § 13-203 of this article.  

 

(b)  Authority of Governor to call militia into action.- If the Governor proclaims that a state of emergency 

exists, the Governor may call the militia into action.  

 

(c)  Power of militia.-   

(1) The militia shall have full power and responsibility for the area designated by the Governor as an 

emergency area. 

(2) Each law enforcement agency, law enforcement official, fire company, and rescue squad in the 

emergency area, including the Department of State Police, shall cooperate with the militia and 

operate under its direction. 

 

(d)  Authority of local governments to request militia.- The chief executive officer or governing body of a 

county or municipal corporation may request the Governor to provide the militia to help bring under 

control conditions existing within the county or municipal corporation that, in the requestor's judgment, 

the local law enforcement agencies cannot control without additional personnel. 

 

§ 14-307. General cessation of business during emergency; closing of banking institution. 
 

(a)  "Emergency" defined.- In this section, "emergency" includes an emergency that results from fire, 

flood, riot, robbery, weather, or other cause.  

 

(b)  General cessation of business during emergency.- If an emergency exists in a political subdivision, 

the Governor may proclaim a day for the general cessation of business in that political subdivision.  

 

(c)  Closing of banking institution.- If an emergency exists as to a banking institution, the Governor:  

(1) may proclaim a day on which the banking institution may remain closed; and  

(2) shall limit the proclamation to the principal banking office and branch offices of the banking 

institution that the emergency affects.  

 

§ 14-308. Duty of State to repair damaged property. 

 

The State shall repair or replace any equipment, facilities, or property that is damaged while being used in 

accordance with the proclamation of a state of emergency. 
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§ 14-309. Prohibited acts; penalties. 

 

(a)  Violation of subtitle, order, rule, or regulation prohibited.- A person may not violate this subtitle or 

an order, rule, or regulation promulgated under this subtitle.  

 

(b)  Fraudulent representations prohibited.- In meeting the requirements of an order, rule, or regulation 

promulgated under this subtitle or in applying for a service or benefit provided by the State in the 

allocation or assignment of energy supplies, a person may not willfully:  

(1) conceal a material fact;  

(2) make a false, fictitious, or fraudulent statement or representation; or  

(3) use a false writing or document that contains a false, fictitious, or fraudulent statement.  

 

(c)  Penalty.-  

(1) A person who violates this section is guilty of a misdemeanor and on conviction is subject to 

imprisonment not exceeding 6 months or a fine not exceeding $1,000 or both. 

A violation of the Maryland Vehicle Law for which a penalty is provided is not subject to the penalties of 

this section. 
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Appendix D: Maryland Rules Pertaining to Isolation and Quarantine Under 

the Catastrophic Health Emergencies Act 

 

Md. Rules, Rule 15-1101. Construction. 

The Rules in this Chapter shall be construed to facilitate the efficient adjudication of any proceedings 

brought pursuant to Code, Health-General Article, § 18-906 and Code, Public Safety Article, § 14-3A-05. 

These Rules do not prohibit an individual from seeking habeas corpus relief. 

Md. Rules, Rule 15-1102. Definitions. 

The definitions set forth in Code, Health-General Article, §§ 1-101 and 18-901 and Code, Public Safety 

Article, §§ 1-101 and 14-3A-01, are incorporated in this Chapter by reference. 

Md. Rules, Rule 15-1103. Initiation of Proceeding to Contest Isolation or Quarantine. 

(a) Petition for Relief. An individual or group of individuals required to go to or remain in a place of 

isolation or quarantine by a directive of the Secretary issued pursuant to Code, Health-General Article, § 

18-906 or Code, Public Safety Article, § 14-3A-05, may contest the isolation or quarantine by filing a 

petition for relief with the Clerk of the Court of Appeals. 

(b) Order Assigning Judge and Setting Hearing. The Chief Judge of the Court of Appeals or that judge's 

designee shall enter an order (1) assigning the matter to a judge of any circuit court to hear the action and 

(2) setting the date, time, and location of a hearing on the petition or directing that the clerk of the circuit 

court to which the action has been assigned promptly set the hearing and notify the parties. The Clerk of 

the Court of Appeals shall provide a copy of the order to all parties. 

(c) Notice. No later than the day after the petition was filed, the Clerk of the Court of Appeals shall 

provide a copy of the petition and a notice of the date that it was filed to the Secretary or other official 

designated by the Secretary and to counsel to the Department of Health and Mental Hygiene. 

(d) Answer to Petition. The Secretary or other official designated by the Secretary may file an answer to 

the petition. If an answer is not filed, the allegations of the petition shall be deemed denied. 

Md. Rules, Rule 15-1104. Proceedings In The Circuit Court. 

(a) Appointment of Counsel. If a petition has been filed pursuant to Rule 15-1103 by an individual or 

group not represented by counsel and the petitioner does not decline court-appointed counsel, the circuit 

court shall appoint counsel in accordance with Code, Health-General Article, § 18-906 (c), or the Court of 

Appeals shall appoint counsel in accordance with Code, Public Safety Article, § 14-3A-05 (f)(2). The 

court making the appointment may order the Secretary to pay reasonable fees and costs of the court-

appointed counsel. 

 

(b) Consolidation of Actions, Claims, and Issues. Consolidation of actions, claims, and issues is governed 

by Rules 2-327 and 2-503 and by Code, Health General Article, § 18-906 (b)(7) or Code, Public Safety 

Article, § 14-3A-05 (f)(1). 
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(c) Time for Hearing. The circuit court shall conduct a hearing within three days after the date that the 

petition was filed, except that the court may extend the time for the hearing: 

(1) upon a request by the Secretary or other designated official in accordance with Code, Health-

General Article, § 18-906 (b)(4) or Code, Public Safety Article, § 14-3A-05 (c)(4); 

(2) upon a request by a petitioner for good cause; or 

(3) to effectuate the consolidation of proceedings. 

(d) Appearance at and Conduct of the Hearing. If one or more of the parties, their counsel, or witnesses 

are unable to appear personally at the hearing, and the fair and effective adjudication of the proceedings 

permits, the court may: 

(1) accept pleadings and admit documentary evidence submitted or proffered by courier, 

facsimile, or electronic mail; 

(2) if feasible, conduct the proceedings by means of a telephonic conference call, live closed 

circuit television, live internet or satellite video conference transmission, or other available 

means of communication that reasonably permits the parties or their authorized 

representatives to participate fully in the proceedings; and 

(2) decline to require strict application of the rules of evidence other than those relating to the 

competency of witnesses and lawful privileges. 

 

Md. Rules, Rule 15-1105. Decision and Order. 

(a) Factors to be Considered. In making its determination on the petition, the court shall consider the 

following factors: 

(1) the means of transmission of the disease or outbreak that is believed to be caused by exposure 

to a deadly agent; 

(2) the degree of contagion that is associated with exposure to a deadly agent; 

(3) the degree of public exposure to the disease or outbreak; 

(4) the risk and severity of the possible results from infection, injury, or death of an individual or 

group of individuals by a deadly agent; 

(5) whether the petitioner or the group of individuals similarly situated to the petitioner may have 

been exposed to a deadly agent; 

(6) the potential risk to the public health of an order enjoining the Secretary's directive or 

otherwise requiring the immediate release from isolation or quarantine of the petitioner or of 

an individual or group of individuals similarly situated; and 

(7) any other material facts. 
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(b) Decision. The court shall order the release of the petitioner unless the court finds by a preponderance 

of the evidence that the Secretary's directive to isolate or quarantine is necessary and reasonable under the 

circumstances to prevent or reduce the spread of the disease or outbreak believed to have been caused by 

exposure to a deadly agent. Otherwise, the court shall deny the petition and issue an order authorizing the 

continued isolation or quarantine of the petitioners. 

(c) Statement of Reasons. The court shall prepare and file or dictate into the record a brief statement of the 

reasons for its decision and enter an order in accordance with section (d) of this Rule. If dictated into the 

record, the statement shall be transcribed promptly. 

(d) Order. 

(1) Generally. The order shall: 

(A) be in writing; 

(B) be filed no later than the next business day after the hearing concludes; and 

(C) be given to the parties or their counsel of record, except as otherwise provided in 

subsection (d)(2)(A) of this Rule. 

(2) Orders Authorizing Continued Isolation or Quarantine. An order authorizing continued 

isolation or quarantine of the individual or group of individuals shall: 

(A) be served by the Secretary or the Secretary's designee on the individual or group of 

individuals specified in the order, unless service is impractical due to the number or 

geographical dispersion of the affected individuals, in which case the court shall provide 

for notice to the affected individuals by personal service or by any means available; 

(B) be effective for a specific period of time not to exceed 30 days; and 

(C) reasonably identify the isolated or quarantined individual or group of individuals by name 

or by shared characteristics; and 

(D) specify all material findings of fact and conclusions of law and may incorporate by 

reference a transcript of the proceedings. 

(e) Stay. Upon request of the Secretary, the court may stay an order releasing the petitioner pending 

appellate review if the request is accompanied by an undertaking in writing or on the record that the 

Secretary will seek immediate appellate review of the order and the petitioner has been afforded an 

opportunity to be heard. 

Md. Rules, Rule 15-1106. Motion to Continue Order. 

Before the expiration of a court order authorizing or continuing isolation or quarantine, the Secretary may 

move for a continuation of the order for another period not to exceed 30 days. The motion shall be filed in 

the court that entered the order. Unless the petitioner consents, the motion shall not be granted without a 

hearing. 
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Md. Rules, Rule 15-1107. Appellate Review. 

A party adversely affected by the court's ruling on a petition for relief or on a subsequent motion to 

continue an order authorizing isolation or quarantine shall have the right of appellate review. The 

appellate court shall decide the appeal as soon as is reasonably practicable. In order to do so, the appellate 

court may modify the timing and filing requirements of any Rule in Title 8. 


